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STATE FEDERAL AID PROJECT NOS.   IM-1-094(009)147 (PCN-24541), IM-1-194(247)000
(PCN-24542), and NHU-1-810(035)000 (PCN-24543)

NORTH DAKOTA
DEPARTMENT OF TRANSPORTATION

REQUEST FOR PROPOSAL

(For official use only)

Proposal Form of:

(Address, City, State, Zipcode)

(Firm Name)
___________________________________________________________________________

___________________________________________________________________________

I-94, JCT ND 25 TO 3 MI E OF JCT US 83 EB/WB - BISMARCK; I-194; JCT I-94 TO ND 810 EB/WB - MANDAN; and
ND 810,  JCT I-94B (MEMORIAL HIGHWAY) TO EXPRESSWAY BRIDGE EB/WB - MANDAN

BURLEIGH and MORTON COUNTIES

DBE Race Neutral Goal - 0%

Miles15.088

BID OPENING:
exchange at www.bidx.com until

The bidder's proposal will be accepted via the Bid Express on-line bidding

Prior to submitting a Proposal, the Bidder shall complete all applicable sections and
properly execute the Proposal Form in accordance with the specifications.

Central Time on May 09, 2025.09:30AM 

CHIP SEAL
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The company, firm, corporation, or individual hereby acknowledges that it has designated a responsible 

person or persons as having the authority to obligate the company, firm, or individual, through electronic or 

paper submittal, to the terms and conditions described herein and in the contract documents.  The 

designated responsible person submitting this proposal shall be hereafter known as the bidder.  By 

submitting this proposal, the bidder fully accepts and agrees to all the provisions of the proposal.  The bidder 

also certifies that the information given in this proposal is true and the certifications made in this proposal 

are correct. 

The bidder acknowledges that they have thoroughly examined the plans, proposal form, specifications, 

supplemental specifications, special provisions and agrees that they constitute essential parts of this 

proposal. 

The bidder acknowledges that all line items which contain a quantity shall have a unit price bid.  Any line item 

which is bid lump sum shall contain a lump sum bid price. 

The bidder acknowledges that they understand that the quantities of work required by the plans and 

specifications are approximate only and are subject to increases and decreases; the bidder understands that 

all quantities of work actually required must be performed and that payment therefore shall be at the prices 

stipulated herein; that the bidder proposes to timely furnish the specified materials in the quantities required 

and to furnish the machinery, equipment, labor and expertise necessary to competently complete the 

proposed work in the time specified. 

NON-COLLUSION AND DEBARMENT CERTIFICATION 

The bidder certifies that neither he/she, nor any official, agent or employee of the bidder has entered into 

any agreement, participated in any collusion, or otherwise taken any action which is in restraint of free 

competitive bidding in connection with this bid. 

By submitting this proposal, the bidder certifies to the best of his/her knowledge and belief that he/she and 

his/her principles: 

a.  Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily 

excluded from covered transactions by any Federal Department or agency; 

b. Have not within a three-year period preceding this proposal been convicted of or had a civil 

judgment rendered against them for commission of fraud or a criminal offense in connection with 

obtaining, attempting to obtain, or perform a public (Federal, State or Local) transaction or contract 

under a public transaction; violation of Federal or State antitrust statutes or commission of 

embezzlement, theft, forgery, bribery, falsification or destruction of records; making false 

statements; or receiving stolen property 
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c. Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity 

(Federal, State or Local) with commission of any of the offenses enumerated in paragraph b. of the 

certification; and 

d. Have not within a three-year period preceding this proposal had one or more public transactions 

(Federal, State or Local) terminated for cause or default 

Where the prospective bidder is unable to certify to any of the statements in this certification, the bidder 

shall submit an explanation in the blanks provided herein.  The explanation will not necessarily result in 

denial of participation in a contract: 

Explanation:             
              
              
              

 

If the prequalified bidder’s status changes, he/she shall immediately submit a new fully executed non-

collusion affidavit and debarment certification with an explanation of the change to the Contract Office prior 

to submitting the bid. 

Failure to furnish a certification or an explanation will be grounds for rejection of a bid. 

BID LIMITATION (Optional) 

The bidder who desires to bid on more than one project on which bids are to be opened on the same date, 

and who also desires to avoid receiving an award of more projects than the bidder is equipped to handle, 

may bid on multiple projects and limit the total amount of work awarded to the bidder on selected projects 

by completing the “Bid Limitation”. 

The Bid Limitation must be filled in on each proposal form for which the Bidder desires protection.  Each such 

proposal must be covered by a proposal guaranty. 

The bid limitation can be made by declaring the total dollar value of work OR total number of projects a 

bidder is willing to perform. 

The Bidder desires to disqualify all of his/her bids on this bid opening that exceed a total dollar value of  

$              

OR 

that exceed a total number of                              projects. 

The Bidder hereby authorizes the Department to determine which bids shall be disqualified. 
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PERMISSIBLE DISCOUNT (optional) 

Only when invited to do so in the Request for Proposal by Special Provision, Bidders are permitted to offer a 

discount on a specific project (discount project) if they are awarded the contract on one or more additional 

projects bid at the same bid opening time and date.  The bidder must present the proposal so that it can be 

considered with or without the discount.  The bid or discount offered on the “discount project” will not affect 

the determination of the low bid of any other project. 

When discounts are offered, they must be presented as a reduction in the unit price for one or more items of 

work in the specified proposal (discount project). 

 

Space for Offering Discounts: 
              
              
              

Item No:     

Description:     

Unit:      

Proposal Quantity:  Unit Price Reduction: $   Discount: $    

Item No:     

Description:     

Unit:      

Proposal Quantity:  Unit Price Reduction: $   Discount: $    

Item No:     

Description:     

Unit:      

Proposal Quantity:  Unit Price Reduction: $   Discount: $    

 

TOTAL DISCOUNT     

It is understood that the discount will only apply if awarded under the conditions as listed above and signed 

by the bidder. 
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PROPOSAL GUARANTY 

A proposal guaranty is required.  The proposal guaranty must comply with Section 102.09, “Proposal 

Guarantee” of the Standard Specifications. 

TYPE OF PROPOSAL GUARANTY APPLIED TO THIS PROJECT (Check one): 

_____  Annual Bid Bond* 

_____  Single Project Bid Bond 

_____  Certified or Cashier’s Check 

*Annual Bid Bond is required when submitting proposals electronically 
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No.

Amount

Description Unit
Approx.
Quantity

Unit Price
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CONTRACT BOND                                     1.001 103 0100 L SUM

RAILWAY PROTECTION INSURANCE                      1.002 107 0100 L SUM

RAILROAD COORDINATION                             1.003 107 0140 L SUM

RAILROAD FLAGGING                                 1,600.004 107 0145 DAY  

SEAL COAT                                         851,464.005 420 0405 SY   

MOBILIZATION                                      1.006 702 0100 L SUM

TRAFFIC CONTROL SIGNS                             5,324.007 704 1000 UNIT 

PORTABLE RUMBLE STRIPS                            2.008 704 1048 EA   

TYPE III BARRICADE                                15.009 704 1052 EA   

DELINEATOR DRUMS                                  300.010 704 1060 EA   

TUBULAR MARKERS                                   600.011 704 1067 EA   

SEQUENCING ARROW PANEL-TYPE C                     3.012 704 1087 EA   

OBLITERATION OF PAVEMENT MARKING                  1,385.013 704 1500 SF   

PORTABLE CHANGEABLE MESSAGE SIGN                  4.014 704 4011 EA   

PVMT MK PAINTED-MESSAGE                           615.015 762 0103 SF   

RAISED PAVEMENT MARKERS                           180.016 762 0200 EA   
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SHORT TERM 8IN LINE-TYPE NR                       488.017 762 0434 LF   

SHORT TERM 24IN LINE-TYPE NR                      677.018 762 0436 LF   

SHORT TERM 12IN LINE-TYPE NR                      21,240.019 762 0437 LF   

SHORT TERM MESSAGE-TYPE NR                        679.020 762 0442 SF   

SHORT TERM PAINTED LINE-SEAL JOBS                 493,483.021 762 0460 LF   

PVMT MK PAINTED 6IN LINE                          493,483.022 762 1106 LF   

PVMT MK PAINTED 8IN LINE                          488.023 762 1108 LF   

PVMT MK PAINTED 12IN LINE                         21,240.024 762 1112 LF   

PVMT MK PAINTED 24IN LINE                         677.025 762 1124 LF   

PAVEMENT MARKING MESSAGE-MASKING                  48.026 762 1350 SF   

TOTAL SUM BID 
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TIME FOR COMPLETION:

The  undersigned  Bidder  agrees,    if  awarded  the  contract,    to  prosecute  the  work   with   sufficient

forces and equipment to complete  the  contract  work  within  the  allowable  time  specified  as  follows:

WORKING DAY CONTRACT: working days are provided.  The Department will begin

charging working days beginning or the date work begins on the project site,

NA

CALENDAR DAY CONTRACT:  

begins on the project site, whichever is earlier.

COMPLETION DATE CONTRACT:

provides a minimum of 

or the date workwill be determined by adding

whichever  is  earlier.

NA

calendar  days are provided.  The completion date

N

NA

NA calendar days to NA

The project completion date is . The Department08/15/2025 *

working days.  The Department will begin charging workingNA

or the date work begins on the project site, whichever is earlier.days beginning NA

*THIS DATE IS FOR ALL WORK. LIQUIDATED DAMAGES FOR FAILURE TO COMPLETE ALL WORK BY
AUGUST 15, 2025, WILL BE CHARGED ACCORDING TO SECTION 108.07.

THERE IS AN INTERIM COMPLETION DATE OF AUGUST 1, 2025, FOR THE CHIP SEAL COAT. LIQUIDATED
DAMAGES FOR FAILURE TO COMPLETE THE CHIP SEAL COAT BY AUGUST 1, 2025, WILL BE CHARGED
ACCORDING TO SECTION 108.07.
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Projects: IM-1-094(009)147 (PCN-24541), IM-1-194(247)000 (PCN-24542), and NHU-1-810(035)000 (PCN-24543)

Type of Work: CHIP SEAL

Counties: BURLEIGH and MORTON

Length: 15.0880 Miles

CONTRACT EXECUTION:
The  undersigned  Bidder  agrees,  if  awarded  the  contract,  to  execute  the  contract  form  and  furnish
a  contract  bond  within  fifteen  calendar  days,   as  determined  by  NDCC  Section  1-02-15,  after date  of
notice  of  award,  in  accordance  with  the  provisions  of  Sections  103.05  and  103.06  of  the  Standard
Specifications.

AFFIDAVIT:

representative  of

of
CONTRACTOR NAME

, a
MAILING ADDRESS

STATE OF

COUNTY OF 

The  undersigned  bidder,  being  duly  sworn,  does  depose  and  say  that  they  are  an  authorized

and  that  they  have  read,  understand,  acknowledge,  and  accept  the  entire  proposal  form;  and

Individual Partnership CorporationJoint Venture

)

)
)  ss.

that  all  statements  made  by  said  bidder  are  true  and  correct.

, TITLE
BIDDER MUST SIGN ON THIS LINE

Subscribed and sworn to before me this day.
TYPE OR PRINT SIGNATURE ON THIS LINE

COUNTY

STATE DATE

NOTARY PUBLIC

My commission expires

(Seal)
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INDEX OF PROVISIONS 
 
Road Restriction Permits  
 
Hot Line Notice 
 
Price Schedule for Miscellaneous Items dated January 3, 2025 (PS-1) 
 
SP DBE Program - Race Neutral dated October 1, 2024  
 
E.E.O. Affirmative Action Requirements dated March 15, 2014 
 
Required Contract Provisions Federal Aid Construction Contracts 
(Form FHWA 1273 Rev. October 23, 2023) 
 
SP Certified Payrolls, dated 3-7-24 
 
SP Project Payment Reporting 
 
Labor Rates from U.S. Department of Labor dated January 3, 2025 
 
On-The-Job Training Program 2025  
 
SSP 5 Limitations of Operations  
 
SSP 8 Federal Prohibition on Certain Technological Hardware  
 
SSP 10 E-Ticketing  
 
SSP 11 Buy America  
 
SSP 12 Public Liability and Property Damage Insurance  
 
SP 485(24) Warranty Chip Seal 
 
SP 500(24) Railroad Requirements 
 
PSP 61(24) Permits and Environmental Considerations 
 
SP Fuel Cost Adjustment Clause dated September 8, 2006  



 

 NOTICE 
 
 
TO: All prospective bidders on all North Dakota Department of 

Transportation Highway Construction Projects. 
 
Contractors moving construction equipment to NDDOT highway 
construction projects are subject to the Road Restriction Policy 
with the following modifications: 
 
A. The contractor may purchase up to 10 single trip permits for 

each NDDOT highway construction project at a cost ranging from
$20 to $70 each.  These permits must be purchased from the Motor 
Carrier Division of the Highway Patrol at the central office 
of the NDDOT in Bismarck, North Dakota. 

 
B. The $1 per mile fee will not be charged for Gross Vehicle 

Weights (GVW) exceeding 105,500 pounds, 105,500 pounds, and 
105,000 pounds for highways Restricted by Legal Weights,  

 8 Ton, and 7 Ton highways respectively. 
 
C. The $5 per ton per mile fee will be charged only for loads 

exceeding a GVW of 130,000 pounds, 120,000 pounds, 110,000 
pounds and 80,000 pounds for highways Restricted by Legal 
Weights, 8 Ton, 7 Ton, and 6 Ton highways respectively. 

 
D. The maximum weights per axle for each of the class 

restrictions still apply.  If it is shown that more axles 
cannot be added, movement may be authorized; however, a $1 
per ton per mile fee will be charged for all weight in 
excess of the restricted axle limits. 

 
E. These construction equipment single trip permits apply to 

State and US Highways only. 
 
F. The District Engineers and Highway Patrol will select the 

route of travel. 
 
G. Contractors moving equipment to other than NDDOT highway 

construction projects are subject to all fees as shown in 
the Road Restriction Permit Policy. 

 
H. Contractors must call the Highway Patrol prior to movement 

of all overweight loads on all State and US Highways. 
 
 
 
 
 
 



NDDOT ROAD AND VEHICLE RESTRICTIONS     Date Revised 05-22-10 
 
ROAD RESTRICTION PERMITS 
 
Permits shall be issued for the movement of non-divisible vehicles and loads on state highways which 
exceed the weight limits during spring road restrictions.  The issuance of permits may be stopped or 
posted weights changed at any time based on the varying conditions of the roadways.  Permits can be 
obtained from the Highway Patrol.  
 
RESTRUCTION CLASSIFICATIONS WITH ALLOWABLE AXLE WEIGHTS 

AND GROSS VEHICLE WEIGHTS 
PERMIT AND TON/MILE FEES 

Highways Restricted by Legal Weight 
 
  Single Axle    -- 20,000 lbs. 
  Tandem Axle    -- 34,000 lbs. 
  Triple Axle    -- 48,000 lbs. 
  4 Axles or more   -- 15,000 lbs. per axle 
 
  Gross Vehicle Weight  -- 105,500 lbs. 
 
Note: The above weights apply to state highways restricted by legal weights, 
other than interstate highways, in areas where road restrictions are in force. 
When the gross weight of an axle grouping exceeds 48,000 pounds, the $1 
per ton per mile shall apply to all weight in excess of 15,000 pounds per axle. 

Permit Fee: $20-$70 per trip 
 
Ton Mile Fee: 
 
105,501 lbs. to 130,000 lbs. GVW -- $1 per mile 
 
Over 130,000 lbs. GVW -- $1 per mile plus  $5 per 
ton per mile for that weight exceeding 130,000 lbs. 
GVW 
 
Exceeding axle limits -- $1 per ton per mile 

8-Ton: 
 
  Single Axle    -- 16,000 lbs. 
  Tandem Axle    -- 32,000 lbs. 
  3 Axles or more   -- 14,000 lbs. per axle 
 
  Gross Vehicle Weight  -- 105,500 lbs. 

Permit Fee: $20-$70 per trip 
 
Ton Mile Fee: 
 
105,501 lbs. to 120,000 lbs. GVW -- $1 per mile 
 
Over 120,000 lbs. GVW -- $1 per mile plus  $5 per 
ton per mile for that weight exceeding 120,000 lbs. 
GVW 
 
Exceeding restricted axle limits -- $1 per ton per 
mile 

7-Ton: 
 
  Single Axle    -- 14,000 lbs. 
  Tandem Axle    -- 28,000 lbs. 
  3 Axles or more   -- 12,000 lbs. per axle 
 
  Gross Vehicle Weight  -- 105,500 lbs. 

Permit Fee: $20-$70 per trip 
 
Ton Mile Fee: 
 
105,500 lbs. to 110,000 lbs. GVW -- $1 per mile 
 
Over 110,000 lbs. GVW -- $1 per mile plus  $5 per 
ton per mile for that weight exceedi ng 110,000 lbs. 
GVW 
 
Exceeding restricted axle limits -- $1 per ton per 
mile 

6-Ton: 
 
  Single Axle    -- 12,000 lbs. 
  Tandem Axle    -- 24,000 lbs. 
  3 Axles or more   -- 10,000 lbs. per axle 
 
  Gross Vehicle Weight  -- 80,000 lbs. 

Permit Fee: $20-$70 per trip 
 
Ton Mile Fee: 
 
$5 per ton per mile for all weight exceeding 80,000 
lbs. GVW 
 
Exceeding restricted axle limits -- $1 per ton per 
mile 

5-Ton: 
 
  Single Axle    -- 10,000 lbs. 
  Tandem Axle    -- 20,000 lbs. 
  3 Axles or more   -- 10,000 lbs. per axle 
 
  Gross Vehicle Weight  -- 80,000 lbs. 

 
 
No overweight movement allowed 

 
 
 



SINGLE UNIT FIXED LOAD VEHICLES SUCH AS TRUCK CRANES AND WORKOVER RIGS 
 
A. Permit Fee and Ton Mile Fee for Self-Propelled Fixed Load Vehicles . 
 

1. Permit Fee:  $25 per trip 
 

2. $1 per ton per mile for all weight in excess of restricted axle limits or in excess of legal limits on 
state highways in areas where road restrictions are in force.  When the gross weight of an axle 
grouping exceeds 48,000 pounds, the $1 per ton per mile shall apply to all weight in excess of 
15,000 pounds per axle (see weight classification chart in section C.)  

 
3. $5 per ton per mile for all movements exceeding the following gross vehicle weight limits:  

 
a. 105,500 lbs. GVW on unrestricted state highways, other than interstate highways, in areas 

where road restrictions are in force.  
b. 105,500 lbs. GVW on 8-ton highways. 
c. 105,500 lbs. GVW on 7-ton highways. 
d. 80,000 lbs. GVW on 6-ton highways.  
e. No overweight movement allowed on 5-ton highways 

 
B. Permit Fees for Work-Over Rigs and Special Mobile Equipment Exceeding 650 but not 670 Pounds 

Per Inch Width of Tire.  
 
1. Permit Fee:  

a. $50 per trip on work-over rigs up to 650 pounds per inch width.  
b. $75 per trip on work -over rigs that exceed 650 but not 670 pounds per inch width of tire.  

2. The work-over rig shall be stripped to the most minimum weights.  
3. A minimal number of state highway miles shall be used.  
4. District engineer approval shall be obtained prior to movement when vehicle exceeds restricted 

axle weights by more than 5,000 pounds.  
5. A validation number ending in TM must be obtained from the Highway Patrol prior to using a 

self-issue single trip movement approval form.  
6. The ton mile shall be waived . 

 



NOTICE 
 
 
 

U.S. DEPARTMENT OF TRANSPORTATION 
 
 

"HOT LINE" 
 
 
As part of its continuing investigation into Highway Construction Contract Bid 
Rigging and abuses in the Disadvantaged Business Enterprise Program, the Inspector 
General for the Department of Transportation (DOT) has established a "HOT LINE" 
to receive information from contractors, suppliers, or anyone with knowledge of such 
activities.  
 
 
The toll-free "HOT LINE' telephone number is 1-800-424-9071 and will be manned 
during normal working hours (8 a.m. to 5 p.m. EST). This operation is under the 
direction of DOT's Inspector General. All information will be treated confidentially 
and anonymity will be respected.  
 
 

CALL                                          WRITE 
Inspector General's 'HOT LINE'               Inspector General  
Toll Free 1-800-424-9071                         Post Office Box 23178 
Washington, DC Area:                    Washington, DC 20026-0178   
202-366-1461         

 Fax:  202-366-7749      Email:  hotline@oig.dot.gov 
 
 
 
 
 
 
 

The field office address and telephone number for NORTH DAKOTA is: 
 

CHICAGO REGIONAL OFFICE 
 
 

Special Agent-in-Charge 
Commercial: 312-353-0106 
111 N. Canal St., Suite 677 

Chicago, Illinois 60606 



1/3/2025 
 
 

NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
PRICE SCHEDULE FOR MISCELLANEOUS ITEMS (PS-1) 

 
The Contractor agrees to accept the following unit prices for each listed item of work and or material when no project contract unit price 
exists for that item. Materials and construction methods used in performing maintenance and restoration work for 107. 08 Haul Roads 
shall meet the requirements of the relevant specifications. 
 
Each price listed will be full compensation for the cost of labor, material, and equipment necessary to provide the item of work and/or 
material, complete in place, including (but not limited to) royalty, disposal of unsuitable material, equipment rental, sales tax, use tax, 
overhead, profit, and incidentals. 
 
Each listed item is referenced to the Standard Specifications by Section number and Section name. 

Spec Code Specification Section No. Section Name Item Price 
100 9950 704.04 C.5 Temporary Traffic Control Flagging $60.00 per MHR 
100 9951 216.04 Water Water $30.00 per M Gal 
100 9952 430.04 G & I.3 HMA – Bituminous Materials Patching – Machine Placed $250.00 per Ton 
100 9952 430.04 G & I.3 HMA – Bituminous Materials Patching – Hand Placed $260.00 Per Ton 
100 9954 302.04 B Aggregate Base and Surface Course Aggregate Base CL 13 $40.00 per Ton 1 
100 9955 203.01 C Rock Excavation Rock Excavation $30.00 per CY 
100 9956 203.01 D Shale Excavation Shale Excavation $8.50 per CY 
100 9957 203.01 E Muck Excavation Muck Excavation $10.50 per CY 
100 9958 203.01 G & 203.05 G.3 Excavation and Embankment Overhaul $0.08 per CY-Sta 
100 9960 420.04 E Bituminous Seal Coat Blotter Sand $30.00 per Ton 1 
100 9962 260.06 Silt Fence Cleaning Silt Fence $5.00 per LF 
100 9963 261.06 Fiber Rolls Cleaning of Fiber Rolls $5.00 per LF 
100 9964 260.06 Silt Fence Removal of Silt Fence 2 $5.00 per LF 
100 9965 261.06 Fiber Rolls Removal of Fiber Rolls 2 $5.00 per LF 
1 Price Includes haul up to 10 miles.  Payment for haul exceeding 10 miles will be according to Section 109.03 E, “Force Account.” 
The haul distance for aggregate base will be based on the average haul. The haul distance for blotter sand will be from the point 
where the haul begins to the point where it enters the project. 
2 This is only for pre-existing items that were not installed under the Contract. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION SPECIAL PROVISION 
DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM   

PROJECTS  IM-1-094(009)147 (PCN-24541), IM-1-194(247)000 (PCN-24542), and NHU-1-810(035)000 (PCN-24543) 
 
RACE/GENDER NEUTRAL GOAL:  0%    

NDDOT Contact Information 

Contractor Sign In & Submit Advertisements 
https://apps.nd.gov/dot/cr/csi/login.htm 

Amy Conklin, DBE Program Administrator 
701-328-3116 - or - aconklin@nd.gov 

Submit quotes and post-bid documentation to:  
subquotes@nd.gov  

Ramona Bernard, Civil Rights Division Director 
701-328-2576 - or - rbernard@nd.gov 

DBE Directory 
https://dotnd.diversitycompliance.com/ 

All times are stated in Central Time. The day of the bid 
opening is not counted as one of the business days.  

PURPOSE 
These provisions: 

1. Provide an explanation of the federal law and outline the obligations to comply with the Federal DBE 
requirements applicable to this contract,  

2. Explain the process NDDOT will follow to evaluate bidders’ efforts to obtain DBE participation  
3. Provide the standards NDDOT will use to measure compliance with the requirements 
4. Identify sanctions for failing to comply with DBE program requirements. 

 
 
QUOTES: 
 

All DBEs quoting on this project MUST submit all quotes and a list of contractors they quoted to NDDOT 
no later than 9 PM the day before each bid opening to subquotes@nd.gov  
 
Prime contractors preparing to bid on NDDOT highway projects have requested that quotes be sent to them the 
day before the bid opening by: 
 

2 PM Central - Suppliers (brokers/regular dealers), vendors, & manufacturers 
5 PM Central - Subcontractors under $500,000 
8 PM Central - Subcontractors over $500,000 

 
REQUIREMENT FOR ALL BIDDERS AT TIME OF BID: 

• Must submit SFN 52013 List of Businesses that Submitted Quotes (Form B)  
o Complete form listing information for each subcontractor (DBE and non-DBE) you receive quotes from for 

this project. 
 The NAICS code to be selected for each firm should match the type of work of the entire project. 

If more than one type of work is within the project, select the NAICS code that reflects the largest 
portion of work to be performed overall. 

 Primes may require the information to complete the form to be provided by subcontractors along 
with their quote. If a subcontractor refuses to provide the information needed note that in the 
address field. Primes may be asked to provide proof of attempt(s) to collect the data. 

 
 
 
 

https://apps.nd.gov/dot/cr/csi/login.htm
mailto:aconklin@nd.gov
mailto:subquotes@nd.gov
mailto:rbernard@nd.gov
https://dotnd.diversitycompliance.com/FrontEnd/VendorSearchPublic.asp?TN=dotnd&XID=2704
https://dotnd.diversitycompliance.com/FrontEnd/VendorSearchPublic.asp?TN=dotnd&XID=2704
mailto:subquotes@nd.gov
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ADDITIONAL REQUIREMENTS FOR ALL BIDDERS: 
 

• ALL BIDDERS are strongly encouraged to submit all documentation at the time of bid opening. 
• Must submit Form A (DBE utilization identification) with bid package at the time of bid opening.  
• Must submit SFN 52160 and/or SFN 62503 – Notification of Intent to Use (Form C) for DBE(s) used by 4:00 pm 

CST, within 2 business days after the bid opening. If no DBE’s are used, Form C is not required. Submit Form 
C(s) for any DBEs added after award.  

• Prime contractors are strongly encouraged to submit their bid documentation in one electronic file.  
• If required documents are not submitted by the deadline or submitted incorrectly, the Department may consider 

the bid non-responsive and could be rejected per 102.12 Irregular Bid, NDDOT Standard Specification for Road 
and Bridge Construction.  

To maximize subcontracting opportunities the following actions are encouraged, but not required: 

ADVERTISE 
OPTION 1: Place an advertisement soliciting DBE participation using the electronic DBE Advertisement 
System. 

o Submit the required information online at https://apps.nd.gov/dot/cr/csi/login.htm no later than 
noon, 15 calendar days before the bid opening. 

OPTION 2: Directly contact by email or fax, all DBEs certified in the specific work type (NAICS) required 
for the job.  

o Make contact with DBEs no later than 5 PM 7 calendar days before the bid opening.  

o Use the DBE Directory to determine the DBE firms certified in the work to be subcontracted. 

Either method of advertisement should: 
o Provide the name, email address, telephone, and fax number of the company contact who will be 

available to discuss and/or receive quotes.  
o Offer assistance to DBEs in interpreting plans; quantities; expected overtime; project scheduling; 

pit and batch plan locations, length of haul, type of road; method of measurement (seeding by the 
mile or acre, hauling by hour or by ton-mile) or other issues that may affect a price quote. 

Indicate your intention to bid and/or receive quotes on specific jobs by using the Department’s Bid 
Opening Sign in System 

o The Bid Opening Sign-In web application located at https://apps.nd.gov/dot/cr/csi/login.htm. 

Sign-In opens at 8 AM 7 calendar days prior to the bid opening and closes at 11 AM the day 
before the bid opening.  

o Fill in the online form fields as required. 

o Log in to download the “Bid Opening Contact Report” at 
https://apps.nd.gov/dot/cr/csi/public/listBidOpenings.htm 

 RECEIVE & EVALUATE ALL QUOTES GIVEN  

All prime contractors should receive and evaluate all quotes offered.   

All quotes given for each job should be faxed or emailed to prime contractors or subcontractors no later than the 
day before the bid opening.  DBE subcontractors interested in work on the advertised jobs are encouraged to 
quote all contractors on the Sign-In report. 

 

 

https://apps.nd.gov/dot/cr/csi/login.htm
https://apps.nd.gov/dot/cr/csi/login.htm
https://apps.nd.gov/dot/cr/csi/public/listBidOpenings.htm
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POST-AWARD REQUIREMENTS 
FEDERAL AUTHORITY 

The following paragraph must be included in all subcontracts of all tiers in accordance with 49 CFR § 26.13(b):  
The contactor or all tiers of subcontractors shall not discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract.  The contractor shall carry out applicable requirements of 49 CFR § 26.13 in 
the award and administration of DOT-assisted contracts.  Failure by the contractor to carry out these 
requirements is a material breach of this contract, which may result in the termination of this contract or such 
other remedy as NDDOT deems appropriate which may include, but is not limited to:   

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-responsible 

It is the prime contractors’ responsibility to ensure all tiers of subcontractors, brokers, manufacturers, suppliers, vendors, 
and regular dealers comply with the requirements of this special provision.  In addition, the prime contractor has the 
responsibility to monitor DBE performance on the project.  

PRIME CONTRACTOR’S MONITORING, RESPONSIBILITIES, REPORTING 

For the life of the project, the prime contractor is responsible for the DBEs listed on Form C and for the specific 
spec/code items or products that the prime committed to during the award process.  

The prime is responsible to: 

• Report payments to all DBEs and non-DBE subcontractors used on the project.   
o See Project Payments Special Provision for more information.  

• Invite and encourage all subcontractors and all DBEs listed on Form C to the pre-construction conference. 
• Provide minutes to any DBE not in attendance at the pre-construction conference.   
• Ensure their firm as well as any subcontractors, manufacturers, and regular dealers/suppliers comply with the 

requirements of this special provision. 
• Provide all DBE firms identified on Form Cs a copy of the Proposed Progress Chart within 7 days of award.  
• Maintain project records and documentation of payments to DBEs for three years following acceptance of the final 

payment from NDDOT (per FHWA-1273, Section II Nondiscrimination #11).   
 This reporting requirement also applies to any certified DBE.  
 NDDOT may perform interim audits of contract payments to DBEs to ensure that the actual 

amount paid to DBEs equals or exceeds the dollar amount stated on Form C. 
 Make these records available for inspection, upon request, by an authorized representative of the 

NDDOT or USDOT.  

If any requirements are not met, progress payments will be withheld from the prime until completed. 

NDDOT MONITORING AND ENFORCEMENT MECHANISMS  

The Department will bring any false, fraudulent, or dishonest conduct in connection with the DBE program to the attention 
of USDOT.  USDOT may pursue action as provided in 49 CFR § 26.107.  Actions include referral to the Department of 
Justice for criminal prosecution or referral to the USDOT Inspector General for action under suspension and debarment, 
or Program Fraud and Civil Remedies rules.  The Department will also consider similar action under its own legal 
authority, including responsibility determination in future contracts.  

 

 

https://www.dot.nd.gov/sites/www/files/documents/civil-rights/Project-Payments-Special-Provision.pdf
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COMMERCIALLY USEFUL FUNCTION  

A Commercially Useful Function (CUF) - SFN 62120 - must be completed by NDDOT or consultant project personal as 
soon as the DBE begins the work.  

CUF refers to those services the DBE is certified to perform.  Certified services for each DBE are listed in the online DBE 
Directory.  It is a DBE’s responsibility to immediately notify the prime contractor in writing if the DBE is unable to perform a 
CUF. Non-compliance of the DBE with program requirements noted on the CUF form may result in changes to and/or 
termination of certification.  

The Department counts participation to a DBE contractor toward DBE goals only if the DBE is performing a CUF on that 
contract.  

• A DBE performs a CUF when it is responsible for execution of the work of the contract and is carrying out 
its responsibilities by actually performing, managing, and supervising the work involved. To perform a CUF, 
the DBE must also be responsible, with respect to materials and supplies used on the contract, for 
negotiating price, determining quality and quantity, ordering the material, installation and paying for the 
material itself. 49 CFR § 26.55(c)(1) 

• A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, contract, 
or project through which funds are passed in order to obtain the appearance of DBE participation.   49 CFR 
§ 26.55(c)(2) 

• The Department’s decisions on CUF matters are subject to review by Federal Highway Administration, but 
are not administratively appealable to USDOT.    49 CFR § 26.55(c)(5) 

COUNTING RACE/GENDER NEUTRAL DBE PARTICIPATION - 49 CFR § 26.55 
The Department does not count participation of a DBE subcontractor toward a contractor’s final compliance with its DBE 
obligations on a contract until the amount being counted has been paid to the DBE. 49 CFR § 26.55 (h) 
The Department will count DBE participation toward the overall annual goal as noted below:   

Manufacturer:  Manufacturer credit is appropriate when the DBE maintains a factory or establishment that produces, on 
the premises, the materials, supplies, articles, or equipment required under the contract and of the general character 
described by the specifications. Alterations or customization of a “stock” product would be eligible for manufacturer credit. 
DBE credit is awarded at 100% for this type of work. Delivery type is not relevant in this type of credit.  
 
Broker Credit (Manufacture Representative, Procurement Specialist, Leasing): Broker credit is appropriate when the 
DBE arranges or expedites the transaction of materials or supplies that it does not manufacture or deliver and is never in 
possession of the products. In this type of transaction, a DBE would serve as a third-party intermediary between the 
manufacturer and the contractor providing project driven sales. The DBE assumes little to no risk in this transaction and is 
awarded DBE credit for the “mark-up” of the product only. Drop ship transactions would only be eligible for broker credit. 
There is no maintained facility where inventory is kept on a regular basis for sale. 
For direction on how a specialty item can be eligible for supplier credit, see the information provide below. A specialty item 
that does not fully meet these requirements can only be credited at brokerage rates.  
 
Regular Dealers/Suppliers: Supplier credit is appropriate when the DBE owns, operates, and maintains a store, 
warehouse, or other establishment in which the materials, supplies, articles, or equipment of the general character 
described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to 
the public in the usual course of business sells to the general public with inventory on hand. If a legitimate public 
warehouse exists, that regularly stocks, deals and sells to the walk-in public, then the method of delivery of the goods is 
not examined. At least 51% of materials provided by a DBE Regular Dealer/Supplier must come from their own inventory, 
except for Bulk Items and Specialty Products. Supplier credit would be awarded at 60% of the cost of the materials. 49 
CFR 26.55 (e)(ii). 

 
Distributor 
Distributors are permitted to drop-ship from manufacturers if the firm has a distributorship agreement or assumes 
all responsibility for the materials after point of origin, allowing for 40% credit for the cost of materials.  
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Bulk Items 49 CFR 26.55 (e)(ii) 
A DBE may be eligible for supplier credit in regard to non-specialty bulk items (i.e. petroleum, steel, asphalt, 
aggregate) without a warehouse or storefront. If bulk items are purchased directly from the manufacturer the DBE 
must both own and operate its own distribution equipment. The DBE may supplement its own distribution 
equipment through a long-term lease (defined as more than one year) but the DBE must demonstrate unimpeded 
access to the leased equipment and operate the equipment with the DBE’s own employees. If all these 
circumstances do not exist, the DBE is only edible for broker credit.  

 
Specialty Products 
Specialty products are those products that are ordered contract-specific for a job. Examples may include, but are 
not limited to, steel beams, concrete beams, box culverts or piping. Supplier credit is available in two different 
scenarios: 

• Supplier credit would be available if the DBE owns its own facility and is in the business of selling 
products and materials to the public and sells products of similar nature to the specialty item and the DBE 
must take possession of the specialty item to determine quality and quantity of the specialty item(s). To 
be eligible for supplier credit, the DBE must deliver the specialty item with its own distribution equipment 
and employees. 

• Supplier credit would be available if the DBE does not own its own facility but does own its own 
distribution equipment which it uses to pick up the specialty item(s) and deliver to the job site with the 
DBEs own employees 

Any other scenario dealing with specialty products would only be eligible for broker credit. 
 
Regular Dealers vs. Brokers/Expediters/Facilitators: On a case-by-case basis, DBE regular dealers may count only 
the fees/commissions charged for providing procurement assistance as a manufacturers’ representative or expediter of 
transactions.  The key factor in this determination is whether the prime and/or its subcontractors could have ordered the 
materials without the DBE’s assistance.  If a non-DBE contractor could have procured the materials or supplies without 
the intervention of the DBE, the DBE is not performing a regular dealer capacity.  To assist in determining the difference, 
the Department may poll each regular dealer to request their ordering and delivery process.   
 
Trucking: The Department counts DBE trucking on a one-for-one basis.  A DBE, on each of its contracts, must first own 
and operate at least one fully licensed, insured, and operational truck.  A DBE may then supplement its fleet using 
lease/broker agreements. Only trucks leased from a reputable dealer count towards the firms DBE participation. Full credit 
is given for the transportation value of leased/brokered trucks owned, operated, and insured by other DBEs.   

• Example: DBE A owns/operates 2 trucks and subcontracts to DBE B who own/operates 3 DBE trucks. All 5 DBE 
owned/operated trucks count towards the DBE participation on the project. 

 
A DBE trucking firm may subcontract to non-DBE trucking firms. If a DBE subcontracts trucks from non-DBEs, the total 
value of trucking services provided by non-DBEs cannot exceed the value of trucking services provided by DBEs. This is 
referred to as the 1:1 DBE Trucking Ratio (Ratio).  

• Example: DBE owns 2 trucks and subcontracts 2 non-DBE match trucks. The total number of trucks that may be 
counted towards DBE participation is the amount paid for all 4 trucks (100%) 

• Example: DBE owns 5 trucks and subcontracts 5 trucks from non-DBE(s). The total number of trucks that may be 
counted towards DBE participation is the amount paid for 10 of the 10 trucks (100%)  

• Example: DBE owns 1 truck and subcontracts 4 non-DBE trucks. 1 of the no-DBE trucks acts as a match truck 
and the other 3 are non-DBE non-match trucks. The amount of the total subcontract with the DBE that may be 
counted is 40%.  

When a DBE leases more non-DBE than DBE trucks, only the fee or commission the DBE trucker receives is credited for 
the extra non-DBE trucks.   

• Example: DBE owns 2 trucks and subcontracts 4 trucks from non-DBE(s). Total DBE participation is amount paid 
for 4 of the 6 trucks plus the brokerage or other fee may also be counted toward DBE participation for the 2 non-
DBE non-match trucks.  
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No DBE participation is given for the use of DBE trailers without DBE trucks and DBE employed drivers. A DBE trucking 
firm cannot count the materials they are hauling unless they are a legitimate DBE supplier or manufacturer of the 
materials (see Regular Dealer/Supplier and Manufacturer sections).  

A legitimate subcontract must be in place between the DBE and non-DBE trucking firm to count participation. 
The non-DBE trucking firm must be added to the Utilization Plan/Contract in the Certification and Compliance System 
(CCS) under the DBE and the DBE is required to report payments to the non-DBE trucking firm for the participation to be 
counted. Additional reporting lines under the DBE on the contract within CCS may also be necessary to report non-DBE 
non-match payments and/or brokerage/fees for non-DBE non-match trucks if applicable. Certified payroll requirements 
also apply.  
 
A DBE trucking firm is responsible for identifying the number of trucks to be used on a project for DBE participation credit.  
If a DBE trucking firm utilizes the Ratio and is used by a Prime contractor that was the apparent low bidder, the number of 
trucks (DBE, non-DBE Match & non-DBE non-Match) must be identified on the Form C as well as the total dollar amount 
allocated to each and the non-DBE firm(s) the DBE intends to use. SFN 60781 DBE Weekly Trucking Report is required 
to be completed and submitted to the project engineer weekly when the Ratio is being utilized, which will indicate the 
number of DBE-owned trucks and the number of non-DBE trucks the DBE has provided for use on the contract. DBE 
trucking firms that are utilizing the 1:1 DBE Trucking Ratio must also display signage in the non-DBE match trucks on the 
job site that identify them as subcontracting to the DBE as part of the overall project DBE participation. The signage must 
be clear enough for project personnel to easily identify them while on site.  The CUF form includes a section for 1:1 DBE 
Trucking that must also be completed by the project engineer. Any non-DBE match trucks must be added to the 
contract in B2Gnow under the DBE by Civil Rights. The usage of the 1:1 Ratio may be revoked at any time if the 
DBE is not following all required actions.  
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
EEO AFFIRMATIVE ACTION REQUIREMENTS

March 15, 2014

Bidders shall become familiar with the following requirements and be prepared to com-
ply in good faith with all of them:

APPENDIX A

Notice or Requirement for Affirmative Action to Ensure Equal Employment Opportunity 
(Executive Order 11246).

  1.	 The Bidder’s attention is called to the “Equal Opportunity Clause” and the “Stan-
dard Federal Equal Employment Opportunity Construction Contract Specifications” 
set forth herein.

  2.	 The goals and timetables for minority and female participation, expressed in per-
centage terms for the Contractor’s aggregate work force in each trade on all con-
struction work in the covered area, are as follows:

a.	 Goals for Female Participation in Each Trade – Statewide. . . . . . . . . . . . .             6.9%

b.	 	Goals for Minority Participation in Each Trade by County: 
Barnes, Cass, Dickey, Eddy, Foster, Griggs, LaMoure, Logan, 
McIntosh, Ransom, Richland, Sargent, Steele, Stutsman, Traill. . . . . . . . .         0.7% 
 
Grand Forks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                1.2% 
 
Benson, Cavalier, Nelson, Pembina, Ramsey, Towner, Walsh. . . . . . . . . .          2.0% 
 
Burleigh, Morton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                             0.4% 
 
Adams, Billings, Bowman, Dunn, Emmons, Golden Valley, Grant, 
Hettinger, Kidder, Mercer, Oliver, Sheridan, Sioux, Slope, Stark, Wells . . .   1.3% 
 
Bottineau, Burke, Divide, McHenry, McKenzie, McLean, Mountrail, 
Pierce, Renville, Rolette, Ward, Williams . . . . . . . . . . . . . . . . . . . . . . . . . .                          4.4%

These goals are applicable to all the Contractor’s construction work (whether or not it is 
Federal or federally assisted) performed in the covered area. If the contractor performs 
construction work in a geographical area located outside the covered area, it shall apply 
the goals established for such geographical area where the work is actually performed. 
With regard to this second area, the contractor also is subject to the goals for both fed-
erally involved and nonfederally involved construction. 

The Contractor’s compliance with the Executive Order and the regulations in 41 CFR 
60-4 shall be based on its implementation of the Equal Opportunity Clause specific af-
firmative action obligations required by the specifications set forth in 41 CFR 60-4.3 (a), 
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and its efforts to meet the goals established for the geographical area where the con-
tract resulting from this solicitation is to be performed. The hours of minority and female 
employment and training must be substantially uniform throughout the length of the 
contract, and in each trade, and the Contractor shall make a good faith effort to employ 
minorities and women evenly on each of its projects. The transfer of minority or female 
employees or trainees from Contractor to Contractor or from project to project for the 
sole purpose of meeting the Contractor’s goals shall be a violation of the contract, the 
Executive Order, and the regulations in 41 CFR part 60-4. Compliance with the goals 
will be measured against the total work hours performed.

  3.	 The Contractor shall notify the Office of Federal Contract Compliance Programs, in 
writing, within ten working days of award of any subcontract in excess of $10,000. 
The notification shall include the name, address, and telephone number of the sub-
contractor and their employer identification number; dollar amount of the contract, 
estimated starting and completion dates of the contract; the contract number; and 
geographical area in which the contract is to be performed.

	 Notification should be sent to:

	 U.S. Department of Labor/ESA 
OFCCP 
Denver District Office 
1244 Speer Boulevard 
Denver, Colorado 80202 
Phone: 720-264-3200 
Fax: 720-264-3211

  4.	 As used in this “Notice” and in the contract for this project, the “covered area” is the 
State of North Dakota.

APPENDIX B

Standard Federal Equal Employment Opportunity Construction Contract Specifications 
(Executive Order 11246)

  1.	 As used in these specifications:

a.	 “Covered area” means the geographical area described in the proposal from 
which this contract resulted.

b.	 “Director” means Director, Office of Federal Contract Compliance Programs, 
United States Department of Labor, or any person to whom the Director del-
egates authority.

c.	 “Employer identification number” means the Federal Social Security number 
used on the Employer’s Quarterly Federal Tax Return, U.S. Treasury Depart-
ment Form 941.

d.	 “Minority” includes:
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(1)	 Black (all persons having origins in any of the Black African racial groups, 
not of Hispanic origin);

(2)	 Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South 
American, or other Spanish Culture or origin, regardless of race);

(3)	 Asian and Pacific Islander (all persons having origins in any of the original 
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the 
Pacific Islands); and

(4)	 American Indian or Alaskan Native (all persons having origins in any of the 
original peoples of North America and maintaining identifiable tribal affilia-
tions through membership and participation of community identification).

  2.	 Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion 
of the work involving any construction trade, it shall physically include in each sub-
contract in excess of $10,000 the provisions of these specifications and the Notice 
which contains the applicable goals for minority and female participation and which 
is set forth in the proposal from which this contract resulted.

  3.	 If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan 
approved by the U.S. Department of Labor in the covered area either individually 
or through an association, its affirmative action obligations on all work in the Plan 
area (including goals and timetables) shall be in accordance with that Plan for 
those trades which have unions participating in the Plan. Contractors must be able 
to demonstrate their participation in and compliance with the provisions of any such 
Hometown Plan. Each Contractor or Subcontractor participating in an approved 
Plan is individually required to comply with its obligations under the EEO clause, 
and to make a good faith effort to achieve each goal under the Plan in each trade 
in which it has employees. The overall good faith performance by other Contractors 
or Subcontractors toward a goal in an approved Plan does not excuse any covered 
Contractor’s or Subcontractor’s failure to take good faith efforts to achieve the Plan 
goals and timetables.

  4.	 The Contractor shall implement the specific affirmative action standards provided 
in paragraphs 7a through p of these specifications. The goals set forth in the solici-
tation from which this contract resulted are expressed as percentages of the total 
hours of employment and training of minority and female utilization the Contractor 
should reasonably be able to achieve in each construction trade in which it has 
employees in the covered area. The Contractor is expected to make substantially 
uniform progress toward its goals in each craft.

  5.	 Neither the provisions of any collective bargaining agreement, nor the failure by 
a union with whom the Contractor has a collective bargaining agreement, to refer 
either minorities or women shall excuse the Contractor’s obligations under these 
specifications, Executive Order 11246, or the regulations promulgated pursuant 
thereto.

  6.	 In order for the nonworking training hours of apprentices and trainees to be counted 
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in meeting the goals, such apprentices and trainees must be employed by the 
Contractor during the training period, and the Contractor must have made a com-
mitment to employ the apprentices and trainees at the completion of their training, 
subject to the availability of employment opportunities. Trainees must be trained 
pursuant to training programs approved by the U.S. Department of Labor. (Training 
programs approved by the North Dakota Department of Transportation are recog-
nized by the U.S. Department of Labor.)

  7.	 The Contractor shall take specific affirmative actions to ensure equal employment 
opportunity. The evaluation of the Contractor’s compliance with these specifications 
shall be based upon its effort to achieve maximum results from its actions. The 
Contractor shall document these efforts fully, and shall implement affirmative action 
steps at least as extensive as the following:

a.	 Ensure and maintain a working environment free of harassment, intimidation, 
and coercion at all sites, and in all facilities at which the Contractor’s employ-
ees are assigned to work. The Contractor, where possible, will assign two or 
more women to each construction project. The Contractor shall specifically 
ensure that all Foremen, Superintendents, and other on-site supervisory per-
sonnel are aware of and carry out the Contractor’s obligation to maintain such 
a working environment, with specific attention to minority or female individuals 
working at such sites or in such facilities.

b.	 Establish and maintain a current list of minority and female recruitment sourc-
es; provide written notification to minority and female recruitment sources and 
to community organizations when the Contractor or its union have employment 
opportunities available, and maintain a record of the organization’s responses.

c.	 Maintain a current file of the names, addresses, and telephone numbers of 
each minority and female off-the-street applicant and minority or female referral 
from a union, a recruitment source or community organization and of what ac-
tion was taken with respect to each individual. If such individual was sent to the 
union hiring hall for referral and was not referred back to the Contractor by the 
union, or if referred, not employed by the Contractor, this shall be documented 
in the file with the reason therefore, along with whatever additional actions the 
Contractor may have taken.

d.	 Provide immediate written notification to the Director when the union with which 
the Contractor has a collective bargaining agreement has not referred to the 
Contractor a minority or woman sent by the Contractor, or when the Contractor 
has other information that the union referral process has impeded the Contrac-
tor’s efforts to meet its obligations.

e.	 Develop on-the-job training opportunities and/or participate in training programs 
for the area which expressly include minorities and women, including upgrad-
ing programs and apprenticeship and trainee programs relevant to the Contrac-
tor’s employment needs, especially those programs funded or approved by the 
Department of Labor. The Contractor shall provide notice of these programs to 
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the sources compiled under 7b above.

f.	 Disseminate the Contractor’s EEO policy by providing notice of the policy to 
unions and training programs and requesting their cooperation in assisting the 
Contractor in meeting its EEO obligations; by including it in any policy manual 
and collective bargaining agreement; by publicizing it in the Company news-
paper, annual report, etc., by specific review of the policy with all management 
personnel and with all minority and female employees at least once a year; and 
by posting the Company EEO policy on bulletin boards accessible to all em-
ployees at each location where construction work is performed.

g.	 Review, at least annually, the Company’s EEO policy and affirmative action 
obligations under these specifications with all employees having any responsi-
bility for hiring, assignment, layoff, termination, or other employment decisions 
including specific review of these items with on- site supervisory personnel 
such as Superintendents, General Foremen, etc., prior to the initiation of con-
struction work at any job site. A written record shall be made and maintained 
identifying the time and place of these meetings, persons attending, subject 
matter discussed, and disposition of the subject matter.

h.	 Disseminate the Contractor’s EEO policy externally by including it in any ad-
vertising in the news media, specifically including minority and female news 
media, and providing written notification to and discussing it with the Contrac-
tors and Subcontractors with whom the Contractor does or anticipates doing 
business.

i.	 Direct its recruitment efforts, both oral and written, to minority, female, and 
community organizations, to schools with minority and female students, and to 
minority and female recruitment and training organizations serving the Contrac-
tor’s recruitment area and employment needs. Not later than one month prior to 
the date for the acceptance of applications for apprenticeship or other training 
by any recruitment source, the Contractor shall send written notification to or-
ganizations such as the above, describing the openings, screening procedures, 
and tests to be used in the selection process.

j.	 Encourage present minority and female employees to recruit other minorities 
and women, and where reasonable, provide after school, summer, and vaca-
tion employment to minority and female youth both on the site and in other 
areas of the Contractor’s work force.

k.	 Validate all tests and other selection requirements where there is an obligation 
to do so under 41 CFR Part 60-3.

l.	 Conduct, at least annually, an inventory and evaluation at least of all minority 
and female personnel for promotional opportunities and encourage these to 
seek or to prepare for, through appropriate training, etc., such opportunities.

m.	 Ensure that seniority practices, job classifications, work assignments, and other 
personnel practices do not have a discriminatory effect by continually monitoring 
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all personnel and employment related activities to ensure that the EEO policy 
and the Contractor’s obligations under these specifications are being carried 
out.

n.	 Ensure that all facilities and Company activities are non-segregated except that 
separate or single-user toilet and necessary changing facilities shall be pro-
vided to assure privacy between the sexes.

o.	 Document and maintain a record of all solicitations of offers for subcontracts 
from minority and female construction Contractors and Suppliers, including 
circulation of solicitations to minority and female Contractor associations and 
other business associations.

p.	 Conduct a review, at least annually, of all Supervisors’ adherence to and perfor-
mance under the Contractor’s EEO policies and affirmative action obligation.

  8.	 Contractors are encouraged to participate in voluntary associations which assist 
in fulfilling one or more of their affirmative action obligations (7a through p). The 
efforts of a Contractor association, joint Contractor- union, Contractor-community, 
or other similar group of which the Contractor is a member and participant, may be 
asserted as fulfilling any one or more of its obligations under 7a through p of these 
Specifications provided that the Contractor actively participates in the group, makes 
every effort to assure that the group has a positive impact on the employment of 
minorities and women in the industry, ensures that the concrete benefits of the 
program are reflected in the Contractor’s minority and female work force participa-
tion, makes a good faith effort to meet its individual goals and timetables, and can 
provide access to documentation which demonstrates the effectiveness of actions 
taken on behalf of the Contractor. The obligation to comply, however, is the Con-
tractor’s, and failure of such a group to fulfill an obligation shall not be a defense for 
the Contractor’s noncompliance.

  9.	 Goals for minorities and a separate single goal for women have been established. 
The Contractor, however, is required to provide equal employment opportunity and 
to take affirmative action for all minorities, both male and female, and all women, 
both minority and non-minority. Consequently, the Contractor may be in violation 
of the Executive Order if a particular group is employed in a substantially disparate 
manner (for example, even though the Contractor has achieved its goals for wom-
en generally, the Contractor may be in violation of the Executive Order if a specific 
minority group of women is underutilized).

10.	 The Contractor shall not use the goals and timetables or affirmative action stan-
dards to discriminate against any person because of race, color, religion, sex, or 
national origin.

11.	 The Contractor shall not enter into any subcontract with any person or firm de-
barred from Government contracts pursuant to Executive Order 11246.

12.	 The Contractor shall carry out such sanctions and penalties for violation of these 
specifications and of the Equal Opportunity Clause, including suspension, termina-
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tion, and cancellation of existing subcontracts as may be imposed or ordered pur-
suant to Executive Order 11246, as amended, and its implementing regulations, by 
the Office of Federal Contract Compliance Programs. Any Contractor who fails to 
carry out such sanctions and penalties shall be in violation of these specifications 
and Executive Order 11246, as amended.

13.	 The Contractor, in fulfilling its obligations under these specifications, shall imple-
ment specific affirmative action steps, at least as extensive as those standards pre-
scribed in paragraph 7 of these specifications, so as to achieve maximum results 
from its efforts to ensure equal employment opportunity. If the Contractor fails to 
comply with the requirements of the Executive Order, the implementing regulations, 
or these specifications, the Director shall proceed in accordance with 41 CFR 60-
4.8.

14.	 The Contractor shall designate a responsible official to monitor all employment-re-
lated activity to ensure that the Company EEO policy is being carried out, to submit 
reports relating to the provisions hereof as may be required by the Government, 
and to keep records. Records shall at least include for each employee the name, 
address, telephone numbers, construction trade, union affiliation, if any, employee 
identification number when assigned, social security number, race, sex, status 
(e.g., mechanic, apprentice, trainee, helper, or laborer), dates of changes in status, 
hours worked per week in the indicated trade, rate of pay, and locations at which 
the work was performed. Records shall be maintained in an easily understandable 
and retrievable form, however, to the degree that existing records satisfy this re-
quirement, Contractors shall not be required to maintain separate records.

15.	 Nothing herein provided shall be construed as a limitation upon the application of 
other laws which establish different standards of compliance or upon application 
of requirements for the hiring of local or other area residents (e.g., those under the 
Public Works Employment Act of 1977 and the Community Development Block 
Grant Program).
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REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Non-segregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Certification Regarding Debarment, Suspension, 

Ineligibility and Voluntary Exclusion 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
XII.    Use of United States-Flag Vessels: 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under title 23, United States 
Code, as required in 23 CFR 633.102(b) (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).  23 CFR 
633.102(e).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.  23 
CFR 633.102(e).   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services) in accordance with 23 CFR 633.102.  The 
design-builder shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in 
solicitation-for-bids or request-for-proposals documents, 
however, the Form FHWA-1273 must be physically 
incorporated (not referenced) in all contracts, subcontracts and 
lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services 
related to a construction contract).  23 CFR 633.102(b). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 

performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract.  23 
CFR 633.102(d). 
  
3.  A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA.   
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  23 U.S.C. 114(b).  
The term Federal-aid highway does not include roadways 
functionally classified as local roads or rural minor collectors.  
23 U.S.C. 101(a). 
 
  
II.  NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part 
230, Subpart A, Appendix A; EO 11246) 
 
The provisions of this section related to 23 CFR Part 230, 
Subpart A, Appendix A are applicable to all Federal-aid 
construction contracts and to all related construction 
subcontracts of $10,000 or more.  The provisions of 23 CFR 
Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 
Part 60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504 
of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR Part 60, 
and 29 CFR Parts 1625-1627.  The contracting agency and 
the FHWA have the authority and the responsibility to ensure 
compliance with 23 U.S.C. 140, Section 504 of the 
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and 
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000d et seq.), and related regulations including 49 CFR Parts 
21, 26, and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR Part 230, 
Subpart A, Appendix A, with appropriate revisions to conform 
to the U.S. Department of Labor (US DOL) and FHWA 
requirements.   
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1. Equal Employment Opportunity: Equal Employment 
Opportunity (EEO) requirements not to discriminate and to 
take affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (see 28 CFR 
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR 
Part 60 and 49 CFR Part 27) and orders of the Secretary of 
Labor as modified by the provisions prescribed herein, and 
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO 
and specific affirmative action standards for the contractor's 
project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et 
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630 
are incorporated by reference in this contract. In the execution 
of this contract, the contractor agrees to comply with the 
following minimum specific requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract.  23 CFR 230.409 (g)(4) & (5). 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, 
sexual orientation, gender identity, color, national origin, age 
or disability.  Such action shall include: employment, 
upgrading, demotion, or transfer; recruitment or recruitment 
advertising; layoff or termination; rates of pay or other forms 
of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job 
training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action or are 
substantially involved in such action, will be made fully 
cognizant of and will implement the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer or other knowledgeable company official. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 

  
d.  Notices and posters setting forth the contractor's EEO 

policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 
4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5.  Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age or disability.  
The following procedures shall be followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to ensure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
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within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs (i.e., 
apprenticeship and on-the-job training programs for the 
geographical area of contract performance).  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  23 CFR 
230.409.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the 
procedures set forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, sexual orientation, 
gender identity, national origin, age, or disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability; 
making full efforts to obtain qualified and/or qualifiable 
minorities and women.  The failure of a union to provide 

sufficient referrals (even though it is obligated to provide 
exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the 
requirements of this paragraph.  In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 
with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established 
thereunder.  Employers must provide reasonable 
accommodation in all employment activities unless to do so 
would cause an undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, sexual 
orientation, gender identity, national origin, age, or disability in 
the selection and retention of subcontractors, including 
procurement of materials and leases of equipment.  The 
contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors, 
suppliers, and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurances Required: 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s FHWA-approved Disadvantaged Business Enterprise 
(DBE) program are incorporated by reference. 
 

b.  The contractor, subrecipient or subcontractor shall not 
discriminate on the basis of race, color, national origin, or sex 
in the performance of this contract. The contractor shall carry 
out applicable requirements of 49 CFR part 26 in the award 
and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to: 

(1) Withholding monthly progress payments; 
(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from future bidding as non-

responsible. 
c.  The Title VI and nondiscrimination provisions of U.S. 

DOT Order 1050.2A at Appendixes A and E are incorporated 
by reference.  49 CFR Part 21. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
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    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women.  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 
will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of more 
than $10,000.  41 CFR 60-1.5. 
 
As prescribed by 41 CFR 60-1.8, the contractor must ensure 
that facilities provided for employees are provided in such a 
manner that segregation on the basis of race, color, religion, 
sex, sexual orientation, gender identity, or national origin 
cannot result.  The contractor may neither require such 
segregated use by written or oral policies nor tolerate such use 
by employee custom.  The contractor's obligation extends 
further to ensure that its employees are not assigned to 
perform their services at any location under the contractor's 
control where the facilities are segregated.  The term "facilities" 
includes waiting rooms, work areas, restaurants and other 
eating areas, time clocks, restrooms, washrooms, locker 
rooms and other storage or dressing areas, parking lots, 
drinking fountains, recreation or entertainment areas, 
transportation, and housing provided for employees.  The 
contractor shall provide separate or single-user restrooms and 
necessary dressing or sleeping areas to assure privacy 
between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size), in 
accordance with 29 CFR 5.5.  The requirements apply to all 
projects located within the right-of-way of a roadway that is 
functionally classified as Federal-aid highway.  23 U.S.C. 113.  
This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  23 U.S.C. 101.  
Where applicable law requires that projects be treated as a 
project on a Federal-aid highway, the provisions of this subpart 
will apply regardless of the location of the project.  Examples 
include: Surface Transportation Block Grant Program projects 
funded under 23 U.S.C. 133 [excluding recreational trails 
projects], the Nationally Significant Freight and Highway 

Projects funded under 23 U.S.C. 117, and National Highway 
Freight Program projects funded under 23 U.S.C. 167.    

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages (29 CFR 5.5) 

a. Wage rates and fringe benefits. All laborers and 
mechanics employed or working upon the site of the work (or 
otherwise working in construction or development of the 
project under a development statute), will be paid 
unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account 
(except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR part 3)), the full amount of basic hourly 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. As provided in paragraphs (d) and (e) of 29 
CFR 5.5, the appropriate wage determinations are effective by 
operation of law even if they have not been attached to the 
contract. Contributions made or costs reasonably anticipated 
for bona fide fringe benefits under the Davis-Bacon Act (40 
U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject 
to the provisions of paragraph 1.e. of this section; also, regular 
contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics must be paid the 
appropriate wage rate and fringe benefits on the wage 
determination for the classification(s) of work actually 
performed, without regard to skill, except as provided in 
paragraph 4. of this section. Laborers or mechanics performing 
work in more than one classification may be compensated at 
the rate specified for each classification for the time actually 
worked therein: Provided, That the employer's payroll records 
accurately set forth the time spent in each classification in 
which work is performed. The wage determination (including 
any additional classifications and wage rates conformed under 
paragraph 1.c. of this section) and the Davis-Bacon poster 
(WH–1321) must be posted at all times by the contractor and 
its subcontractors at the site of the work in a prominent and 
accessible place where it can be easily seen by the workers.  

b. Frequently recurring classifications. (1) In addition to wage 
and fringe benefit rates that have been determined to be 
prevailing under the procedures set forth in 29 CFR part 1, a 
wage determination may contain, pursuant to § 1.3(f), wage 
and fringe benefit rates for classifications of laborers and 
mechanics for which conformance requests are regularly 
submitted pursuant to paragraph 1.c. of this section, provided 
that:  

(i) The work performed by the classification is not 
performed by a classification in the wage determination for 
which a prevailing wage rate has been determined;  

http://www.fhwa.dot.gov/eforms/
https://www.ecfr.gov/current/title-29/part-3
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/part-1
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(ii) The classification is used in the area by the 
construction industry; and  

(iii) The wage rate for the classification bears a reasonable 
relationship to the prevailing wage rates contained in the 
wage determination.  

(2) The Administrator will establish wage rates for such 
classifications in accordance with paragraph 1.c.(1)(iii) of this 
section. Work performed in such a classification must be paid 
at no less than the wage and fringe benefit rate listed on the 
wage determination for such classification.  

c. Conformance. (1) The contracting officer must require that 
any class of laborers or mechanics, including helpers, which is 
not listed in the wage determination and which is to be 
employed under the contract be classified in conformance with 
the wage determination. Conformance of an additional 
classification and wage rate and fringe benefits is appropriate 
only when the following criteria have been met:  

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and  

(ii) The classification is used in the area by the 
construction industry; and  

(iii) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  

(2) The conformance process may not be used to split, 
subdivide, or otherwise avoid application of classifications 
listed in the wage determination. 

(3) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to 
DBAconformance@dol.gov. The Administrator, or an 
authorized representative, will approve, modify, or disapprove 
every additional classification action within 30 days of receipt 
and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(4) In the event the contractor, the laborers or mechanics to 
be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed 
classification and wage rate (including the amount designated 
for fringe benefits, where appropriate), the contracting officer 
will, by email to DBAconformance@dol.gov, refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the 
contracting officer within the 30–day period that additional time 
is necessary.  

(5) The contracting officer must promptly notify the 
contractor of the action taken by the Wage and Hour Division 

under paragraphs 1.c.(3) and (4) of this section. The contractor 
must furnish a written copy of such determination to each 
affected worker or it must be posted as a part of the wage 
determination. The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraph 1.c.(3) or (4) of 
this section must be paid to all workers performing work in the 
classification under this contract from the first day on which 
work is performed in the classification. 

d. Fringe benefits not expressed as an hourly rate. 
Whenever the minimum wage rate prescribed in the contract 
for a class of laborers or mechanics includes a fringe benefit 
which is not expressed as an hourly rate, the contractor may 
either pay the benefit as stated in the wage determination or 
may pay another bona fide fringe benefit or an hourly cash 
equivalent thereof.  

e. Unfunded plans. If the contractor does not make 
payments to a trustee or other third person, the contractor may 
consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona 
fide fringe benefits under a plan or program, Provided, That 
the Secretary of Labor has found, upon the written request of 
the contractor, in accordance with the criteria set forth in 
§ 5.28, that the applicable standards of the Davis-Bacon Act 
have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program.  

f. Interest. In the event of a failure to pay all or part of the 
wages required by the contract, the contractor will be required 
to pay interest on any underpayment of wages.  

2.  Withholding (29 CFR 5.5)  

a. Withholding requirements. The contracting agency may, 
upon its own action, or must, upon written request of an 
authorized representative of the Department of Labor, withhold 
or cause to be withheld from the contractor so much of the 
accrued payments or advances as may be considered 
necessary to satisfy the liabilities of the prime contractor or any 
subcontractor for the full amount of wages and monetary relief, 
including interest, required by the clauses set forth in this 
section for violations of this contract, or to satisfy any such 
liabilities required by any other Federal contract, or federally 
assisted contract subject to Davis-Bacon labor standards, that 
is held by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to Davis-Bacon labor standards requirements and is 
held by the same prime contractor, regardless of whether the 
other contract was awarded or assisted by the same agency, 
and such funds may be used to satisfy the contractor liability 
for which the funds were withheld. In the event of a 
contractor's failure to pay any laborer or mechanic, including 
any apprentice or helper working on the site of the work all or 
part of the wages required by the contract, or upon the 
contractor's failure to submit the required records as discussed 
in paragraph 3.d. of this section, the contracting agency may 
on its own initiative and after written notice to the contractor, 
take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with paragraph 

mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov
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2.a. of this section or Section V, paragraph 3.a., or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs;  

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

3. Records and certified payrolls (29 CFR 5.5) 

a. Basic record requirements (1) Length of record retention. 
All regular payrolls and other basic records must be 
maintained by the contractor and any subcontractor during the 
course of the work and preserved for all laborers and 
mechanics working at the site of the work (or otherwise 
working in construction or development of the project under a 
development statute) for a period of at least 3 years after all 
the work on the prime contract is completed.  

(2) Information required. Such records must contain the 
name; Social Security number; last known address, telephone 
number, and email address of each such worker; each 
worker's correct classification(s) of work actually performed; 
hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act); daily and weekly number 
of hours actually worked in total and on each covered contract; 
deductions made; and actual wages paid.  

(3) Additional records relating to fringe benefits. Whenever 
the Secretary of Labor has found under paragraph 1.e. of this 
section that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing 
benefits under a plan or program described in 40 U.S.C. 
3141(2)(B) of the Davis-Bacon Act, the contractor must 
maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, 
and records which show the costs anticipated or the actual 
cost incurred in providing such benefits.  

(4) Additional records relating to apprenticeship. Contractors 
with apprentices working under approved programs must 
maintain written evidence of the registration of apprenticeship 
programs, the registration of the apprentices, and the ratios 
and wage rates prescribed in the applicable programs.  

b. Certified payroll requirements (1) Frequency and method 
of submission. The contractor or subcontractor must submit 
weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to the contracting 

agency. The prime contractor is responsible for the submission 
of all certified payrolls by all subcontractors. A contracting 
agency or prime contractor may permit or require contractors 
to submit certified payrolls through an electronic system, as 
long as the electronic system requires a legally valid electronic 
signature; the system allows the contractor, the contracting 
agency, and the Department of Labor to access the certified 
payrolls upon request for at least 3 years after the work on the 
prime contract has been completed; and the contracting 
agency or prime contractor permits other methods of 
submission in situations where the contractor is unable or 
limited in its ability to use or access the electronic system.  

(2) Information required. The certified payrolls submitted 
must set out accurately and completely all of the information 
required to be maintained under paragraph 3.a.(2) of this 
section, except that full Social Security numbers and last 
known addresses, telephone numbers, and email addresses 
must not be included on weekly transmittals. Instead, the 
certified payrolls need only include an individually identifying 
number for each worker ( e.g., the last four digits of the 
worker's Social Security number). The required weekly 
certified payroll information may be submitted using Optional 
Form WH–347 or in any other format desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour 
Division website at https://www.dol.gov/sites/dolgov/files/WHD/
legacy/files/wh347/.pdf or its successor website. It is not a 
violation of this section for a prime contractor to require a 
subcontractor to provide full Social Security numbers and last 
known addresses, telephone numbers, and email addresses to 
the prime contractor for its own records, without weekly 
submission by the subcontractor to the contracting agency.  

(3) Statement of Compliance. Each certified payroll 
submitted must be accompanied by a “Statement of 
Compliance,” signed by the contractor or subcontractor, or the 
contractor's or subcontractor's agent who pays or supervises 
the payment of the persons working on the contract, and must 
certify the following:  

(i) That the certified payroll for the payroll period contains 
the information required to be provided under paragraph 3.b. 
of this section, the appropriate information and basic records 
are being maintained under paragraph 3.a. of this section, 
and such information and records are correct and complete;  

(ii) That each laborer or mechanic (including each helper 
and apprentice) working on the contract during the payroll 
period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set 
forth in 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less 
than the applicable wage rates and fringe benefits or cash 
equivalents for the classification(s) of work actually 
performed, as specified in the applicable wage determination 
incorporated into the contract.  

(4) Use of Optional Form WH–347. The weekly submission 
of a properly executed certification set forth on the reverse 
side of Optional Form WH–347 will satisfy the requirement for 
submission of the “Statement of Compliance” required by 
paragraph 3.b.(3) of this section.  

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.govinfo.gov/link/uscode/40/3141
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.ecfr.gov/current/title-29/part-3
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(5) Signature. The signature by the contractor, 
subcontractor, or the contractor's or subcontractor's agent 
must be an original handwritten signature or a legally valid 
electronic signature.  

(6) Falsification. The falsification of any of the above 
certifications may subject the contractor or subcontractor to 
civil or criminal prosecution under 18 U.S.C. 1001 and 31 
U.S.C. 3729.  

(7) Length of certified payroll retention. The contractor or 
subcontractor must preserve all certified payrolls during the 
course of the work and for a period of 3 years after all the work 
on the prime contract is completed.  

c. Contracts, subcontracts, and related documents. The 
contractor or subcontractor must maintain this contract or 
subcontract and related documents including, without 
limitation, bids, proposals, amendments, modifications, and 
extensions. The contractor or subcontractor must preserve 
these contracts, subcontracts, and related documents during 
the course of the work and for a period of 3 years after all the 
work on the prime contract is completed.  

d. Required disclosures and access (1) Required record 
disclosures and access to workers. The contractor or 
subcontractor must make the records required under 
paragraphs 3.a. through 3.c. of this section, and any other 
documents that the contracting agency, the State DOT, the 
FHWA, or the Department of Labor deems necessary to 
determine compliance with the labor standards provisions of 
any of the applicable statutes referenced by § 5.1, available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and must permit such 
representatives to interview workers during working hours on 
the job.  

(2) Sanctions for non-compliance with records and worker 
access requirements. If the contractor or subcontractor fails to 
submit the required records or to make them available, or 
refuses to permit worker interviews during working hours on 
the job, the Federal agency may, after written notice to the 
contractor, sponsor, applicant, owner, or other entity, as the 
case may be, that maintains such records or that employs 
such workers, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee 
of funds. Furthermore, failure to submit the required records 
upon request or to make such records available, or to permit 
worker interviews during working hours on the job, may be 
grounds for debarment action pursuant to § 5.12. In addition, 
any contractor or other person that fails to submit the required 
records or make those records available to WHD within the 
time WHD requests that the records be produced will be 
precluded from introducing as evidence in an administrative 
proceeding under 29 CFR part 6 any of the required records 
that were not provided or made available to WHD. WHD will 
take into consideration a reasonable request from the 
contractor or person for an extension of the time for 
submission of records. WHD will determine the 
reasonableness of the request and may consider, among other 
things, the location of the records and the volume of 
production.  

(3) Required information disclosures. Contractors and 
subcontractors must maintain the full Social Security number 
and last known address, telephone number, and email address 

of each covered worker, and must provide them upon request 
to the contracting agency, the State DOT, the FHWA, the 
contractor, or the Wage and Hour Division of the Department 
of Labor for purposes of an investigation or other compliance 
action. 

4. Apprentices and equal employment opportunity (29 CFR 
5.5) 

a. Apprentices (1) Rate of pay. Apprentices will be permitted 
to work at less than the predetermined rate for the work they 
perform when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered 
with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by the OA. A person who is 
not individually registered in the program, but who has been 
certified by the OA or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an 
apprentice, will be permitted to work at less than the 
predetermined rate for the work they perform in the first 90 
days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship 
Agency recognized by the OA withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to use apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved.  

(2) Fringe benefits. Apprentices must be paid fringe benefits 
in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe 
benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringe benefits must be paid in accordance with that 
determination.  

(3) Apprenticeship ratio. The allowable ratio of apprentices to 
journeyworkers on the job site in any craft classification must 
not be greater than the ratio permitted to the contractor as to 
the entire work force under the registered program or the ratio 
applicable to the locality of the project pursuant to paragraph 
4.a.(4) of this section. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated in paragraph 4.a.(1) of this section, must 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in 
excess of the ratio permitted under this section must be paid 
not less than the applicable wage rate on the wage 
determination for the work actually performed.  

(4) Reciprocity of ratios and wage rates. Where a contractor 
is performing construction on a project in a locality other than 
the locality in which its program is registered, the ratios and 
wage rates (expressed in percentages of the journeyworker's 
hourly rate) applicable within the locality in which the 
construction is being performed must be observed. If there is 
no applicable ratio or wage rate for the locality of the project, 
the ratio and wage rate specified in the contractor's registered 
program must be observed.  

b. Equal employment opportunity. The use of apprentices 
and journeyworkers under this part must be in conformity with 

https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
https://www.govinfo.gov/link/uscode/31/3729
https://www.ecfr.gov/current/title-29/part-6
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the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 

c.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
23 CFR 230.111(e)(2). The straight time hourly wage rates for 
apprentices and trainees under such programs will be 
established by the particular programs. The ratio of 
apprentices and trainees to journeyworkers shall not be 
greater than permitted by the terms of the particular program.   

5. Compliance with Copeland Act requirements.  The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

6. Subcontracts. The contractor or subcontractor must insert 
FHWA-1273 in any subcontracts, along with the applicable 
wage determination(s) and such other clauses or contract 
modifications as the contracting agency may by appropriate 
instructions require, and a clause requiring the subcontractors 
to include these clauses and wage determination(s) in any 
lower tier subcontracts. The prime contractor is responsible for 
the compliance by any subcontractor or lower tier 
subcontractor with all the contract clauses in this section. In 
the event of any violations of these clauses, the prime 
contractor and any subcontractor(s) responsible will be liable 
for any unpaid wages and monetary relief, including interest 
from the date of the underpayment or loss, due to any workers 
of lower-tier subcontractors, and may be subject to debarment, 
as appropriate.  29 CFR 5.5. 

7. Contract termination: debarment.  A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract as 
provided in 29 CFR 5.5. 

9. Disputes concerning labor standards. As provided in 29 
CFR 5.5, disputes arising out of the labor standards provisions 
of this contract shall not be subject to the general disputes 
clause of this contract. Such disputes shall be resolved in 
accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor 
(or any of its subcontractors) and the contracting agency, the 
U.S. Department of Labor, or the employees or their 
representatives. 

10. Certification of eligibility. a. By entering into this contract, 
the contractor certifies that neither it nor any person or firm 
who has an interest in the contractor's firm is a person or firm 
ineligible to be awarded Government contracts by virtue of 40 
U.S.C. 3144(b) or § 5.12(a).  

b. No part of this contract shall be subcontracted to any 
person or firm ineligible for award of a Government contract by 
virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

c. The penalty for making false statements is prescribed in 
the U.S. Code, Title 18 Crimes and Criminal Procedure, 18 
U.S.C. 1001. 

11. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under the DBA, Related 
Acts, this part, or 29 CFR part 1 or 3; or 

d. Informing any other person about their rights under the 
DBA, Related Acts, this part, or 29 CFR part 1 or 3. 

 
V.  CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT  

Pursuant to 29 CFR 5.5(b), the following clauses apply to any 
Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These 
clauses shall be inserted in addition to the clauses required by 
29 CFR 5.5(a) or 29 CFR 4.6.  As used in this paragraph, the 
terms laborers and mechanics include watchpersons and 
guards. 

1. Overtime requirements.  No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  29 CFR 
5.5. 

2. Violation; liability for unpaid wages; liquidated 
damages. In the event of any violation of the clause set forth 
in paragraph 1. of this section the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages and interest from the date of the underpayment. 
In addition, such contractor and subcontractor shall be liable to 
the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages 
shall be computed with respect to each individual laborer or 

https://www.ecfr.gov/current/title-29/part-30
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
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mechanic, including watchpersons and guards, employed in 
violation of the clause set forth in paragraph 1. of this section, 
in the sum currently provided in 29 CFR 5.5(b)(2)* for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph 1. of this section.  

* $31 as of January 15, 2023 (See 88 FR 88 FR 2210) as may 
be adjusted annually by the Department of Labor, pursuant to 
the Federal Civil Penalties Inflation Adjustment Act of 1990. 

3. Withholding for unpaid wages and liquidated damages  

a. Withholding process. The FHWA or the contracting 
agency may, upon its own action, or must, upon written 
request of an authorized representative of the Department of 
Labor, withhold or cause to be withheld from the contractor so 
much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime 
contractor or any subcontractor for any unpaid wages; 
monetary relief, including interest; and liquidated damages 
required by the clauses set forth in this section on this 
contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract subject to 
the Contract Work Hours and Safety Standards Act that is held 
by the same prime contractor (as defined in § 5.2). The 
necessary funds may be withheld from the contractor under 
this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is 
subject to the Contract Work Hours and Safety Standards Act 
and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the 
same agency, and such funds may be used to satisfy the 
contractor liability for which the funds were withheld.  

b. Priority to withheld funds. The Department has priority to 
funds withheld or to be withheld in accordance with Section IV 
paragraph 2.a. or paragraph 3.a. of this section, or both, over 
claims to those funds by:  

(1) A contractor's surety(ies), including without limitation 
performance bond sureties and payment bond sureties; 

(2) A contracting agency for its reprocurement costs; 

(3) A trustee(s) (either a court-appointed trustee or a U.S. 
trustee, or both) in bankruptcy of a contractor, or a contractor's 
bankruptcy estate; 

(4) A contractor's assignee(s); 

(5) A contractor's successor(s); or 

(6) A claim asserted under the Prompt Payment Act, 31 
U.S.C. 3901–3907. 

4. Subcontracts. The contractor or subcontractor must insert 
in any subcontracts the clauses set forth in paragraphs 1. 
through 5. of this section and a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor is responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs 1. through 5. In the 

event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any 
unpaid wages and monetary relief, including interest from the 
date of the underpayment or loss, due to any workers of lower-
tier subcontractors, and associated liquidated damages and 
may be subject to debarment, as appropriate.  

5. Anti-retaliation. It is unlawful for any person to discharge, 
demote, intimidate, threaten, restrain, coerce, blacklist, harass, 
or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, 
coerce, blacklist, harass, or in any other manner discriminate 
against, any worker or job applicant for:  

a. Notifying any contractor of any conduct which the worker 
reasonably believes constitutes a violation of the Contract 
Work Hours and Safety Standards Act (CWHSSA) or its 
implementing regulations in this part; 

b. Filing any complaint, initiating or causing to be initiated 
any proceeding, or otherwise asserting or seeking to assert on 
behalf of themselves or others any right or protection under 
CWHSSA or this part; 

c. Cooperating in any investigation or other compliance 
action, or testifying in any proceeding under CWHSSA or this 
part; or 

d. Informing any other person about their rights under 
CWHSSA or this part. 

 
VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System pursuant to 23 CFR 
635.116. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116).  
 

a.  The term “perform work with its own organization” in 
paragraph 1 of Section VI refers to workers employed or 
leased by the prime contractor, and equipment owned or 
rented by the prime contractor, with or without operators.  
Such term does not include employees or equipment of a 
subcontractor or lower tier subcontractor, agents of the prime 
contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an 
employee leasing firm meeting all relevant Federal and State 
regulatory requirements.  Leased employees may only be 
included in this term if the prime contractor meets all of the 
following conditions: (based on longstanding interpretation) 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/31/3901
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   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract.  23 CFR 635.102. 
 
2. Pursuant to 23 CFR 635.116(a), the contract amount upon 
which the requirements set forth in paragraph (1) of Section VI 
is computed includes the cost of material and manufactured 
products which are to be purchased or produced by the 
contractor under the contract provisions. 
 
3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish 
(a) a competent superintendent or supervisor who is employed 
by the firm, has full authority to direct performance of the work 
in accordance with the contract requirements, and is in charge 
of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources 
(supervision, management, and engineering services) as the 
contracting officer determines is necessary to assure the 
performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 
evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116). 
 
5. The 30-percent self-performance requirement of paragraph 
(1) is not applicable to design-build contracts; however, 
contracting agencies may establish their own self-performance 
requirements.  23 CFR 635.116(d).  
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR Part 635). 
The contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract.  23 CFR 635.108. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 

health standards (29 CFR Part 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704).  29 CFR 1926.10. 
 
3.  Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 
3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR Part 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
 
  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 11, 1916, (39 Stat. 355), as 
amended and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
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IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2 
CFR 200.88; EO 11738) 
 
This provision is applicable to all Federal-aid construction 
contracts in excess of $150,000 and to all related 
subcontracts.  48 CFR 2.101; 2 CFR 200.327. 
 
By submission of this bid/proposal or the execution of this 
contract or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, subcontractor, supplier, or 
vendor agrees to comply with all applicable standards, orders 
or regulations issued pursuant to the Clean Air Act (42 U.S.C. 
7401-7671q) and the Federal Water Pollution Control Act, as 
amended (33 U.S.C. 1251-1387). Violations must be reported 
to the Federal Highway Administration and the Regional Office 
of the Environmental Protection Agency.  2 CFR Part 200, 
Appendix II. 
 
The contractor agrees to include or cause to be included the 
requirements of this Section in every subcontract, and further 
agrees to take such action as the contracting agency may 
direct as a means of enforcing such requirements.  2 CFR 
200.327. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200.  2 CFR 180.220 and 
1200.220. 
 
 
1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction.  2 CFR 180.320. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default.  2 CFR 
180.325. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances.  2 CFR 180.345 and 180.350. 

 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900-180.1020, and 1200.  
“First Tier Covered Transactions” refers to any covered 
transaction between a recipient or subrecipient of Federal 
funds and a participant (such as the prime or general contract).  
“Lower Tier Covered Transactions” refers to any covered 
transaction under a First Tier Covered Transaction (such as 
subcontracts).  “First Tier Participant” refers to the participant 
who has entered into a covered transaction with a recipient or 
subrecipient of Federal funds (such as the prime or general 
contractor).  “Lower Tier Participant” refers any participant who 
has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as 
subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction.  2 
CFR 180.330. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold.  2 CFR 
180.220 and 180.300. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  2 CFR 180.300; 
180.320, and 180.325.  A participant is responsible for 
ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  2 
CFR 180.335.  To verify the eligibility of its principals, as well 
as the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/).  2 CFR 
180.300, 180.320, and 180.325.  
 
    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default.  2 CFR 180.325. 
 
* * * * * 
 

https://www.sam.gov/
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2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.335;. 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property, 2 CFR 180.800;  
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification, 2 CFR 180.700 and 
180.800; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default.  2 
CFR 180.335(d). 
 
 (5) Are not a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 
 (6) Are not a corporation with any unpaid Federal tax liability 
that has been assessed, for which all judicial and 
administrative remedies have been exhausted, or have lapsed, 
and that is not being paid in a timely manner pursuant to an 
agreement with the authority responsible for collecting the tax 
liability (USDOT Order 4200.6 implementing appropriations act 
requirements). 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant should attach an explanation to this proposal.  2 
CFR 180.335 and 180.340. 
 
* * * * * 
 
  3. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders, and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200).  2 CFR 180.220 and 1200.220. 
 
    a. By signing and submitting this proposal, the prospective 
lower tier participant is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances.  2 CFR 180.365. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180, Subpart I, 180.900 – 180.1020, and 1200.  
You may contact the person to which this proposal is 
submitted for assistance in obtaining a copy of those 
regulations.  “First Tier Covered Transactions” refers to any 
covered transaction between a recipient or subrecipient of 
Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a 
recipient or subrecipient of Federal funds (such as the prime or 
general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a 
First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated.  2 CFR 1200.220 and 1200.332. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold.  2 CFR 180.220 and 1200.220. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the System for 
Award Management website (https://www.sam.gov/), which is 
compiled by the General Services Administration.  2 CFR 
180.300, 180.320, 180.330, and 180.335. 
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 

https://www.sam.gov/


 
13 

 

excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment.  2 CFR 180.325. 
 
* * * * * 
 
4.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
a. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals: 
 

(1) is presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency, 2 CFR 180.355; 
 

(2) is a corporation that has been convicted of a felony 
violation under any Federal law within the two-year period 
preceding this proposal (USDOT Order 4200.6 implementing 
appropriations act requirements); and 
 

(3) is a corporation with any unpaid Federal tax liability that 
has been assessed, for which all judicial and administrative 
remedies have been exhausted, or have lapsed, and that is 
not being paid in a timely manner pursuant to an agreement 
with the authority responsible for collecting the tax liability. 
(USDOT Order 4200.6 implementing appropriations act 
requirements) 
 
  b. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant should attach an explanation to this 
proposal.   
 
* * * * * 
 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000.  49 CFR Part 20, App. A. 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 

cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
 
 
XII.  USE OF UNITED STATES-FLAG VESSELS:  
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, or any other 
covered transaction.  46 CFR Part 381. 
 
This requirement applies to material or equipment that is 
acquired for a specific Federal-aid highway project.  46 CFR 
381.7.  It is not applicable to goods or materials that come into 
inventories independent of an FHWA funded-contract.  
 
When oceanic shipments (or shipments across the Great 
Lakes) are necessary for materials or equipment acquired for a 
specific Federal-aid construction project, the bidder, proposer, 
contractor, subcontractor, or vendor agrees:  
 
1. To utilize privately owned United States-flag commercial 
vessels to ship at least 50 percent of the gross tonnage 
(computed separately for dry bulk carriers, dry cargo liners, 
and tankers) involved, whenever shipping any equipment, 
material, or commodities pursuant to this contract, to the 
extent such vessels are available at fair and reasonable rates 
for United States-flag commercial vessels.  46 CFR 381.7. 
 
2. To furnish within 20 days following the date of loading for 
shipments originating within the United States or within 30 
working days following the date of loading for shipments 
originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each 
shipment of cargo described in paragraph (b)(1) of this section 
to both the Contracting Officer (through the prime contractor in 
the case of subcontractor bills-of-lading) and to the Office of 
Cargo and Commercial Sealift (MAR-620), Maritime 
Administration, Washington, DC 20590. (MARAD requires 
copies of the ocean carrier's (master) bills of lading, certified 
onboard, dated, with rates and charges. These bills of lading 
may contain business sensitive information and therefore may 
be submitted directly to MARAD by the Ocean Transportation 
Intermediary on behalf of the contractor).  46 CFR 381.7. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS (23 CFR 633, Subpart B, Appendix B) 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 

 
 
 



 

 
CONTRACT SPECIAL PROVISION 

MANDATORY USE OF 
AUTOMATED CERTIFIED 

PAYROLL 

 
All contractors on NDDOT federal-aid projects, including city/county projects, must file weekly Certified 
Payrolls, as required under Davis-Bacon and Related Acts (DBRA). The NDDOT requires the use of 
LCPtracker, a paperless online system for entering and filing these certified payrolls. Certified payrolls in 
paper form will no longer be accepted, and all contractors must file their payroll electronically. 

After award, the Prime Contractor (Prime) must: 
 

1. Designate an individual as Prime Approver for the project. The Prime Approver will oversee DBRA 
payroll for all subcontractors of all tiers on the project. A contractor may inform the NDDOT Civil 
Rights Division (CRD) that the same individual will be Prime Approver on all projects. CRD will set 
up the Prime Approver Account for the project. Thereafter, the Prime Approver will have the 
responsibility to use the Account to approve all payroll on the project. Until payroll is approved 
by the Prime Approver, it cannot be viewed by the NDDOT and it is not deemed submitted to the 
NDDOT. 

2. The prime contractor has the responsibility to assign subcontractors within the LCPtracker system 
to the project and to ensure that all subcontractors are aware of the necessity to file payrolls 
electronically and are set up within the system. Any subcontractor not on Approved Subcontractor 
List or the Qualified Contractor List must register and be placed one of these lists before entry of 
the subcontractor into LCPtracker. These lists may be found at: 
https://www.dot.nd.gov/construction-and-planning/construction-and-contractor-
resources/contractor-information.  Only Prime Approvers or the CRD may enter subcontractors 
into LCPtracker. 

 
3. The prime contractor has the responsibility to see that all required payrolls are filed by 

subcontractors of all tiers. If payroll is rejected or project staff otherwise requests a correction of 
payroll by any subcontractor on the project, the prime contractor has a responsibility to see that 
corrected payroll is submitted. 

 
4. For further information on certified payroll, go to the NDDOT Labor Compliance Program (Davis-

Bacon)/LCPtracker page at: https://www.dot.nd.gov/about-nddot/civil-rights/labor-
compliance-program-davis-bacon.  On this page, contractors will find a Getting Started on 
LCPtracker Guide and a Prime Approver Guide. Recorded trainings are also available on this 
page for both contractors and prime approvers. Contractors can obtain an LCPtracker user 
name and password by calling the NDDOT Civil Rights Division at (701) 328- 2605 or (701) 328-
2576. 
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https://www.dot.nd.gov/about-nddot/civil-rights/labor-compliance-program-davis-bacon


CONTRACT SPECIAL PROVISION  
MANDATORY USE OF ONLINE  

PROJECT PAYMENT REPORTING 
A. DESCRIPTION 

This Special Provision (SP) replaces Section 109.04 D, “Prompt Payment” 
 
This SP details the requirements for Contractors to document payment to all tiers of DBE 
subcontractors and suppliers and all non-DBE subcontractors. For the purposes of this SP, the term 
“payee” will be used to denote all tiers of DBE subcontractors and suppliers as well as all tiers of non-
DBE subcontractors. 
 
The Department utilizes the Certification and Compliance System (CCS) for this purpose. The direct 
web address to this system is https://dotnd.diversitycompliance.com/  

 
B. PROMPT PAYMENT REQUIREMENTS 

Within 20 calendar days of receiving payment from the Department, pay all payees their portion of the 
payment less applicable retainage, not to exceed 2 percent. If the Contractor does not make prompt 
payment, the payee may notify the Engineer. 
 
The Contractor may withhold payment to a payee for just cause. If withholding payment from a payee, 
immediately provide written notification to the payee and the Engineer with the reasons for 
withholding the payment. If the Engineer determines the Contractor is withholding payment with just 
cause, interest will not accrue. 
 
If the Engineer determines the Contractor is withholding payment without just cause, beginning on the 
21st calendar day after the Contractor’s receipt of payment from the Department interest will accrue 
for the payee at the rate provided by NDCC 13-01.1-02.  Additionally, the Department may withhold all 
payments to the Contractor until the Contractor properly pays the payee and agrees to make all future 
payments to payees as required by the contract. 
 
The Department will apply these prompt payment procedures to all payees, in accordance with 49 CFR 
26.29. 

 
C. REPORTING REQUIREMENTS 
 

1. General. 
Create a vendor account with CCS if one does not exist. Create a user for each employee who 
will use the system and identify the main user. The main user will receive communications 
from the Department.  

 
2. Utilization Plan. 

Complete a Utilization Plan (UP) and submit it for approval in CSS within 14 days of being 
notified the UP is available, or contract execution, whichever is later. The Department may grant 
an extension upon written request from the Contractor. 
 
List all payees with the UP and at the proper tier. Ensure payees are completing their 
requirements and provide assistance as necessary. 

https://dotnd.diversitycompliance.com/


 
The Department’s Civil Rights Division will review the UP, verify the DBE participation is 
reported correctly, and approve the UP or return it for updates. If the UP is returned it will 
contain a note describing the necessary updates. Complete changes and resubmit within 7 days 
of receiving a returned UP. 
 
a. Non-Account Holders. 

If a payee does not already have an account within CSS when creating the UP send the 
information listed below to the compliance officer via CSS: 

• Company name; 
• Mailing address; 
• Phone number; 
• Contact person’s name; and 
• Contact person’s email address. 

 
The NDDOT will then set up a vendor account within CCS for the payee and notify the 
contractor when they are available to add to the UP.  

 
b. Additional Payees. 

If a payee is added after the initial UP is approved, submit a request for the payee to be 
added via the “Subs” tab inside CCS. Complete this process before the payee is due 
payment.  

 
3. Payments. 

Once the UP is approved, the UP is locked in and contractor progress payments will be reported, 
and the monthly auditing process begins. An audit is the term used in the system to refer to a 
monthly period while the project is active.  
 
Contractors must report any payments for all payees for each audit period. A payment may be 
marked as final and if the payee agrees to the final payment no other reporting will be required 
on that payee. Payments of $0 must be reported or the audit will be considered incomplete. 
Audits are available in subsequent months, meaning the January audit period will open in 
February. Payments not reported within 30 days will be considered past due. Audits containing 
past due payments must be unlocked by a system administrator. 

 
4. Payment Discrepancies. 

Payees are required to confirm payments or open a Discrepancy (dispute original submission) 
within 30 days of the payment being recorded. Payments not confirmed nor disputed within 30 
days will be auto-confirmed by the system administrators and the ability to dispute that payment 
will no longer be available. Contractors are to ensure the payees on their project are timely 
confirming/disputing payments.  
 
Attempts should be made to resolve Discrepancies between the two parties. CCS provides 
functionality for each party to comment publicly or privately (private comments are visible to 
system administrators only). If the parties cannot come to a resolution, the Department will make 
a resolution. The Department may request additional information, if applicable, before making a 
resolution. 
 



5. Certification and Compliance System Assistance. 
A user manual for UP’s and recording project payments is available within the system. The user 
manual and other training is offered by navigating to it once logged in. A UP does not have to be 
assigned to an entity to view the guide or attend system training. 
 
For further assistance, contact the Civil Rights Division for DBE related inquiries and the 
Construction Services Division for all other inquiries. 

 
01242023 
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U.S. DEPARTMENT OF LABOR 

 
STATE COUNTY 

NORTH DAKOTA STATEWIDE ND20250006 Page 1  

 
01-03-25 

 

 

 
 

 Basic 
Hourly 
Rates 

Fringe Benefits Payments 
 H & W/Pensions 
CARPENTERS $35.85 $ 7.60 

CEMENT MASONS/FINISHERS 35.85 7.60 

LINE CONSTRUCTION: 
Lineman 

 
53.48 

 
8.80 + 29.5% 

Cable Splicer 53.48 8.80 + 29.5% 
Line Equipment Operator 
Groundman 

45.41 
30.26 

8.80 + 29.5% 
8.80 + 19.5% 

ELECTRICIANS: 
Electrician 
Cable Splicer 
(Adams, Billings, Bottineau, Bowman, Burke, Divide, Dunn, Emmons, 

 
53.48 
53.48 

 
8.80 + 29.5% 
8.80 + 29.5% 

Golden Valley, Grant, Hettinger, McHenry, McKenzie, Mclean, Mercer,   
Mountrail, Oliver, Pierce, Renville Rolette, Sheridan, Sioux, Slope,   

Ward and Williams Counties)   

Electrician 
Cable Splicer 
(Barnes, Benson, Cavalier, Dickey, Eddy, Foster, Grand Forks, 

53.48 
53.48 

 8.80 + 29.5% 
 8.80 + 29.5% 

Griggs, Kidder, La-Moure, Logan, Mcintosh, Nelson, Pembina,   
Ramsey, Ransom, Richland, Sargent, Steele, Stutsman, Towner,   

Traill, Walsh, and Wells Counties)   

Electrician 53.48 8.80 + 29.5% 
Cable Splicer 
(Burleigh, Morton and Stark Counties) 

53.48 8.80+ 29.5% 

Electrician 

(Cass County) 
35.35 16.32 

WELDERS: 
Receive rate prescribed for craft performing operation to which 
welding is incidental 

  

NDDOT's Davis-Bacon Wage and Payroll Requirements 
Handbook is available at: 
https://www.dot.nd.gov/about-nddot/civil-
rights/labor-compliance-program-davis-bacon 

 

https://www.dot.nd.gov/about-nddot/civil-rights/labor-compliance-program-davis-bacon
https://www.dot.nd.gov/about-nddot/civil-rights/labor-compliance-program-davis-bacon
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ND20250006 Page 2 
 Basic 

Hourly 
Rates 

Fringe Benefits Payments 
 H & W/Pensions 
LABORERS:   

Group 1 
General Construction Laborers: Sack Shaker (cement and mineral 
filler); pipe handler; drill runner tender; salamander heater and blower 
tender; light truck; pickup driver; flaggers; pilot car drivers. 

 
 

$27.65 

 
 

$ 3.15 

Group 2 
Semi Skilled Laborer: bulk cement handler; conduit layer, telephone or 
electrical, form setter (pavement); gas electric or pneumatic tool 
operator; chipping hammer; grinders and paving breakers (tamper- 
dirt); concrete vibrator operator; chain saw operator; concrete curing 
man (not water); bituminous worker (shoveler, dumper, raker and 
floated); kettleman (bituminous or lead); concrete bucket signalman; 
power buggy operator; brick and mason tender; muti-plate pipelayer; 
culvert pipe layers; carpenters tenders. 

 
 
 

27.90 

 
 
 

3.15 

Group 3 
Caisson Worker: Bottom Man (Sanitary sewer, storm sewer, water and 
gas liners); Concrete Mixer Operator (one bag capacity); Mortar Mixer. 

 
28.05 

 
3.15 

Group 4 
Drill Runner (includes Wagon Chum or Air Track); Pipe Layers 
(sanitary sewer, storm sewer, water, and gas lines); Powderman; 
gunite and sandblast; Nozzleman; Rein forcing Steel Sellers/Tiers: 
Concrete Finisher Tender. 

 
 

28.80 

 
 

3.15 

POWER EQUIPMENT OPERATORS:   

Group 1 
All Cranes 60 tons and over; Cranes doing piling, sheeting, 
dragline/clam work; Derrick (Guy and Stiff); Gentry Crane Operator; 
Helicopter Operator; Mole Operator or Tunnel Mucking Machine; 
Power Shovel;3-1/2 CY and over; Traveling Tower Crane. 

 
 

35.05 

 
 

21.90 

Group 2 
All Cranes 59 tons and under; Backhoe Operator 3 CY. and over; 
Creter Crane; Dredge Operator 12” and over; Equipment Dispatcher; 
Equipment Foreman; Finish Dozer; Finish Motor Grader; Front End 
Loader Operator 8 CY. and over; Master Mechanic (when supervising 
5 or more Mechanics); Mon-O-Rail Hoist Operator; Power Shovel up 
to and including 3 CY; Tugboat. 

 
 

33.65 

 
 

21.90 



LABOR RATES 
Page 3 of 5 
01-03-2025 
 

ND20250006 Page 3 
 Basic 

Hourly 
Rates 

Fringe Benefits Payments 
 H & W/Pensions 
POWER EQUIP.OPERATORS: (CONT.)   

Group 3 
Asphalt Paving Machine Operator; Asphalt Plant Operator; 
Automated Grade Trimmer; Backhoe Operator, 1 CY. up to and 
including 2-1/2 CY.; Boom Truck Hydraulic 8 tons and over; Cableway 
Operator; Concrete Batch Plant Operator (electronic or manual); 
Concrete Mixer Paving Machine Operator; Concrete Paver Bridge 
Decks; Concrete Pump; Concrete Spreader Operator and Belt Placer; 
Crushing Plant Operator; Dozer Operator; Dredge Operator or 
Engineer 11" and under; Drill Rigs, Heavy Duty Rotary or Churn or 
Cable Drill; Front End Loader Operator, 3-1/2 CY up to and including 
7-1/2 CY; Gravel Washing and Screening Plant Operator; Lazer- 
Screed Operator; Locomotive, all types; Mechanic or Welder(Heavy 
Duty); Motor Grader Operator; Pavement Breaker (Non-Hydro 
Hammer Type, Pipeline Wrapping, Cleaning and Bending Machine 
Operator); Power Actuated Auger and Horizontal Boring Machine 
Operator 6" and over; Refrigeration Plant Engineer; Rota Milling 
Machine (SurfacePlaner) 43" and over; Scraper Operator; Slip Form 
Concrete Paving Operator; Tandem Pushed Quad 9 or similar; 
Tractor with Boom Attachment; Trenching Machine Operator 100 H.P. 
and over. 

 
 
 
 
 
 
 

$33.40 

 
 
 
 
 
 
 

$21.90 

Group 4 
Articulated/Off Road Hauler; Asphalt Dump Person(Controls the 
spread of asphalt); Asphalt Paving Screed Operator; Backhoe, up to 
and including 1/2 CY; Boring Machine Locator; Console Board 
Operator; Curb Machine Operator; Distributor Operator (Bituminous); 
Forklift Operator; Front End Loader,1-1/2 CY up to and including 3 
CY; Fuel/ Lube Truck Operator; Grade Person(Responsible for 
establishing and determining grade through instrumentation); Gravel 
Screening Plant Operator (not Crushing or Washing); Greaser; Hydro 
Vac and Hydro Excavator self propelled; Longitudinal Float and Spray 
Operator; Micro Surfacer Machine; Motor Grader Operator (Haul 
Roads); Paving Breaker HydroHammer Type; Pugmill Operator; Push 
Tractor; Roller, Steel and Rubber on Hot Mix Asphalt Paving; 
Rotomilling Machine (Surface Planer), up to and including 42"; 
Rumble Strip Machine; Sand and Chip Spreader; Self-Propelled 
Sheepsfoot Packer with or without Blade Attachment; Self Propelled 
Traveling Soil Stabilizer; Sheepsfoot Packer with Dozer Attachment 
100 H.P. and over; Shouldering Machine; Slip Form, Curb and Gutter 
Operator; Slurry Seal Machine; Tamping Machine Operator; Tie 
Tamper and Ballast Machine; Trenching Machine Operator, 46 H.P. 
up to and including 99 H.P.; Truck Mechanic; Tub Grinder; Well 
Points. 

 
 
 
 
 
 

33.25 

 
 
 
 
 
 

21.90 

 Group 5 
Boom Truck, A-Frame or Hydraulic 2 tons up to and including 7 tons; 
Broom Self-Propelled; Concrete Saw (power operated); Cure Bridge 
Operator; Front End Loader Operator, less than 1-1/2 CY; Mobile 
Cement Mixer-Non-Truck; Power Actuated Auger and Horizontal 
Boring MachineOperator up to and including 5"; Roller (on other than 
hot mix asphalt 
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ND20250006 Page 4 
 Basic 

Hourly 
Rates 

Fringe Benefits Payments 
 H & W/Pensions 
POWER EQUIP.OPERATORS: (CONT.)   

Group 5 (CONT.) 
paving); Oilers; Vibrating Packer Operator (Pad Type) (Self 
Propelled); Water Spraying Equipment-Self Propelled; Skidsteer 
Operator with attachments. 

 
 

$32.40 

 
 

$21.90 

Group 6 
Assistant/Apprentice Operator; Brakeman or Switchman; Dredge or 
Tugboat Deckhand; Drill Truck Gravel/Testing Operator; Form Trench 
Digger (Power); Gunite Operator Gunall; Paint Machine Striping 
Operator; Pickup Sweeper, 1 CY and over Hopper Capacity; Scissor 
Jack {Self -Propelled) Platform Lift; Straw Mulcher, Blower and straw 
press; Stump Chipper Operator; Tillage Equipment Operator; Tractor 
Pulling Compaction or Aerating Equipment and no till drills; Trenching 
Machine Operator up to and including 45 H.P. 

 
 
 
 

31.60 

 
 
 
 

21.90 

TRUCK DRIVERS:   

Single-Axle Truck 32.88 17.99 

Tandem- and Tri-Axle Truck 33.00 17.99 

Tandem- and Tri-Axle Semi, Lowboy 33.31 17.99 

Off Road Heavy Duty End Dumps 20 Yards and Under 33.31 17.99 

Euclid, Over 20 Yards 34.83 17.99 

 
 
 

Unlisted classifications needed for work not included within the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses [29 CFR, 5.5 (a) (1) (ii)]. 
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HIGHWAY CONSTRUCTION PROJECTS 
 

Note: Contracts subject to the Davis-Bacon Act are generally required to pay at least the 
applicable minimum wage rate required under Executive Order 14026 or Executive 
Order 13658. Please note that these Executive Orders apply to covered contracts 
entered into by the federal government that are subject to the Davis-Bacon Act itself, but 
do not apply to contracts subject only to the Davis-Bacon Related Acts, including those 
set forth at 29 CFR 5.1(a)(1). 

 
If the contract is entered into on or after January 30, 2022, or the contract is renewed or 
extended (e.g., an option is exercised) on or after January 30, 2022: Executive Order 
14026 generally applies to the contract. The contractor must pay all covered workers at 
least $17.75 per hour (or the applicable wage rate listed on this wage determination, if it 
is higher) for all hours spent performing the contract in 2025. 

 
If the contract was awarded on or between January 1 ,2015 and January 29, 2022, and 
the contract is not renewed or extended on or after January 30, 2022: Executive Order 
13658 generally applies to the contract. The contractor must pay all covered workers at 
least $13.30 per hour (or the applicable wage rate listed on this wage determination, if it 
is higher) for all hours spent performing on that contract in 2025. 

 
The applicable Executive Order minimum rate will be adjusted annually. If this contract 
is covered by one of the Executive Orders and a classification considered necessary for 
performance of work on the contract does not appear on this wage determination, the 
contractor must still submit a conformance request. 

 
Additional information on contractor requirements and worker protections under the Executive     
Orders is available at http://www.dol.gov/whd/govcontracts. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION (NDDOT) 
ON-THE-JOB TRAINING SPECIAL PROVISION 

The bidder's signature on the proposal sheet indicates the bidder agrees to take part in the On-the-Job 
Training (OJT) Program and to follow the OJT Program Manual and Special Provision.  Contractors that 
fail to do so will be subject to suspension of progress payments or sanctions up to and including 
revocation of bidding privileges. 

OJT is training conducted in a highway construction work environment designed to enable minority, 
female, and economically disadvantaged individuals to learn a bona fide skill and qualify for a specific 
occupation through demonstration and practice. 

After a training program and trainee candidate have been approved, the contractor begins training its 
regular employee according to the approved program. The goal of this training is to retain the trainee as 
a permanent employee within the ND Highway Construction industry. OJT involves individuals at the 
entry level. Training is designed to help participants reach their fullest potential and become self-
sufficient in the job. 

I. POLICY STATEMENT 

The purpose of the OJT Program is to provide training in the highway construction industry for 
minority, female, and economically disadvantaged individuals, from this time known as the 
targeted group.  Pursuant to 23 Code of Federal Regulations Part 230, Subpart A, Appendix B - 
Training Special Provisions, this program provides for on-the-job training aimed at developing 
journey-level workers in skilled trades.   
The Contractor shall take all necessary and reasonable steps to ensure that minorities and 
women have the opportunity to compete for and participate as trainees or apprentices and to 
develop as journey-level workers employed in the skilled trades.   
Contractors should select a training program(s) based on their company’s employment/staffing 
needs as stated in the OJT Program Manual. 

II. INTRODUCTION/PROGRAM BACKGROUND 

The OJT Program was originally prepared through the cooperative efforts of the Associated 
General Contractors of North Dakota (AGC); the Federal Highway Administration (FHWA); the 
North Dakota Department of Transportation (Department); and, other program stakeholders. 
Successful operation of the OJT Program requires contractors to follow uniform and basic 
training procedures, keep records of trainee progress, and report each trainee's completion or 
termination. 

III. ASSIGNED OJT POSITIONS 

A. Trainee positions are assigned based only on federal highway dollars awarded to 
contractors from April to March.  Trainee assignments are not project specific; that 
means the contractor may train program participants on any project where training 
opportunities exist within the state of North Dakota.  
The number of trainee positions assigned will be determined by formula based on 
calculations involving particular project specification numbers on applicable projects. 
Once the formula calculations are determined the OJT Program Administrator completes 
a further analysis based on number of trainees per contractor, contractor work type, 
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location, past assignments, etc. 
The types of projects NOT applicable in the calculation to assign trainee positions are: 

• County-only or state-only funded projects 
• Emergency relief, concrete pavement repair (CPR), electrical, rest area, signing, 

striping projects 
• Projects subject to Tribal Employment Rights Ordinances (TERO) 
• Projects not let as part of NDDOT bid openings 

B. Contractors will receive the number of positions assigned and links to resources 
necessary for completion of program requirements via email. 

C. The number of trainee positions assigned to each contractor will increase 
proportionately, as shown below, for any applicable federally funded projects awarded to 
them.   
For all federal highway dollars awarded from April to March the following year: 

  
8,000,000 to 16,000,000 1 trainee 

16,000,001 to 24,000,000 2 trainees 
24,000,001 and above 3 trainees 

 
A maximum of three (3) trainee positions in a federal fiscal year will be assigned to any prime 
contractor regardless of dollar amount.  Carryover positions from a prior construction season 
are not included in the three trainee maximum, e.g., a contractor with one carryover and three 
assigned positions may have a total four trainees. 
 
Contractors assigned OJT positions are required to attend one-on-one meetings with the OJT 
Program Administrator and the OJT Supportive Services Consultant in early spring. The 
meeting is conducted virtually via Microsoft TEAMS. At this meeting any changes to the 
program and other important information will be shared and the contractor will have an 
opportunity to ask any questions they may have.  
Failure to follow the OJT Special Provision and OJT Program Manual may result in suspension 
of progress payments or sanctions up to and including revocation of bidding privileges. 

IV. FUNDING 

The Department will establish an OJT fund annually from which contractors may bill the 
Department directly for eligible trainee hours.  The funds for payment of trainee hours on 
federal-aid projects will be made available based on 23 USC 504(e) to a maximum of $100,000.  
The funds for payment of trainee hours on state-aid only projects will be allocated to a maximum 
of $10,000. 

V. ONLINE RESOURCES 

 SFN 60226 Request for On-the-Job Training Program and Trainee Approval:  
http://www.dot.nd.gov/forms/sfn60226.pdf  

 SFN 51023 Voucher for On-the-Job Training Program Hourly Reimbursement:   
http://www.dot.nd.gov/forms/sfn51023.pdf 

 SFN 62136 On-The-Job Training (OJT) Program Dependent Child Care Reimbursement: 
 https://www.dot.nd.gov/forms/sfn62136.pdf  
 

http://www.dot.nd.gov/forms/sfn60226.pdf
http://www.dot.nd.gov/forms/sfn51023.pdf
https://www.dot.nd.gov/forms/sfn62136.pdf
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Davis-Bacon and Related Acts (DBRA) Handbook:  
https://www.dot.nd.gov/manuals/civilrights/davisbacon.pdf 
 

VI. APPROVALS REQUIRED 

A. Requests for Approval of Training Programs and Trainee Candidates must be submitted 
to Civil Rights Division (CRD).  Contractors must request and receive program and 
trainee candidate approval in order to pay trainees less than the established Davis-
Bacon wage for the job classification concerned.  No training program hours will 
count toward the fulfillment of an assigned trainee position or be eligible for 
reimbursement without prior approval.  No retroactive approval will be granted. 
1. Submit SFN 60226 Request for On-the-Job Training Program and Trainee 

Approval with each trainee’s employment application.  
http://www.dot.nd.gov/forms/sfn60226.pdf and the pre-approved training 
curriculum for each trainee position assigned by April 1 or within fifteen (15) 
calendar days of notification. 

2. Submit SFN 7857 Application for Eligibility directly to Job Service North Dakota 
(JSND) for approval of an economically disadvantaged individual for participation 
in the OJT Program. 

B. Pre-approved curriculum: NDDOT’s OJT Program Manual contains pre-approved 
training curriculum for a number of skilled trade positions.  Contractors should select a 
training program(s) based on their company’s employment/staffing needs. 

C. Customized curriculum: To request a training curriculum not included in the pre-
approved curriculum, submit a written request for approval by NDDOT Civil Rights 
Division.   
The request must include: 

• A training curriculum, including the classification requested, minimum number of 
hours required, and type of training the individual will receive to achieve journey-
level worker status. 

• A minimum wage scale. 
If approved, each new classification must comply with the provisions specified in the 
OJT Program Manual.  No hours worked prior to approval will be credited toward 
completion of the customized training program. Training programs for classifications not 
covered by the Davis-Bacon and Related Acts (DBRA) will be considered on a limited 
basis.   
The contractor may commence its “customized” training as of the date of the written 
approval. 

D. Union apprenticeship and on-the-job training programs registered with the Bureau of 
Apprenticeship and Training (BAT), U.S. Department of Labor, may be used for trainee 
positions assigned under the OJT Program, provided the trainees or apprentices are 
minority, female, or economically disadvantaged.  Nonminority males not certified as 
economically disadvantaged may only be used when the contractor has requested and 
received approval, from the Department, for additional trainee positions.  The 
apprenticeship indenture agreements serve as the trainee’s job application and must be 
provided prior to any hours being credited toward OJT Program completion.  

E. Power Equipment Operators:  

https://www.dot.nd.gov/manuals/civilrights/davisbacon.pdf
http://www.dot.nd.gov/forms/sfn60226.pdf
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The contractor may train an individual on a combination of equipment if each piece of 
equipment falls within the same groups of power equipment operators identified in the 
training curricula (groups 1-3 and groups 4-6).  These power equipment operator groups 
are referenced to the federal DBRA wage rates contained in the contract proposal.  As 
an example, a "utility operator" may receive training on a broom, a front-end loader less 
than 1½ cubic yards, or other piece of equipment that is used around a paver if each 
piece falls within either groups 1-3 or groups 4-6.  When multiple wage rates apply, the 
trainee's wage will be based on the equipment being operated at the time or on the 
highest of the applicable wage rates. 
Use of the classification "pickup machine operator (asphalt dump-person)" as a group 4 
power equipment operator is considered standard industry practice.  The classification is 
defined as:  "Operates the controls on the pickup machine that runs in front of the paver, 
trips the levers on the dump trucks, and balances the loads for the paver.  The pickup 
machine operates on similar principles as a shouldering machine." 

F. Contractors not qualifying for the OJT Program, or contractors desiring to train more 
than the allotted number of trainees, may apply to the Department for additional trainee 
positions.  Approval of additional positions will be at the sole discretion of the 
Department.  The Department will take into consideration whether there is enough work 
for the trainee to successfully complete the curriculum and whether the contractor will be 
exceeding the allowable ratio of trainees to journey-workers (generally considered to be 
one trainee or apprentice to every three to five journey-workers). 

 The additional positions may be filled by individuals outside of the targeted groups.  The 
contractor may pay the reduced training rates to additional trainees outside of the 
targeted groups but will not receive hourly reimbursement for any individuals not directly 
assigned by NDDOT. 

VII. NDDOT'S RESPONSIBILITIES 

A. The NDDOT OJT supportive services (OJTSS) consultant will monitor excerpts from the 
weekly certified payrolls or LCP Tracker for NDDOT projects submitted with the monthly 
vouchers for reimbursement.  On contracts where certified payrolls are not required and 
not available for supporting documentation, contractors may enter trainee wages, hours 
in training, and the project control number(s) (PCN) in a spreadsheet to support their 
reimbursement vouchers. In this case, contractors should work with OJTSS to assure 
that all information required for payment is provided. 

B. The OJTSS will review Daycare Reimbursement Forms and make recommendations to 
CRD on approvals. CRD approves any reimbursements and the OJTSS will process any 
payments. OJTSS tracks funds available/expended in order to stay within the limit of 
available funds that season/year. OJTSS Daycare reimbursements are made using 
OJTSS funding, which may be limited or unavailable year to year.  

C. The OJTSS consultant will assess when the trainees have completed the specified 
number of hours and their wages are increased accordingly.  The OJTSS consultant will 
also assure that applicable fringe benefits are paid either directly to the trainees or for 
the trainee into approved plans, funds, or programs. 

D. The OJTSS consultant is charged with visiting trainees and monitoring their progress 
under the OJT Program.  To facilitate the on-site visits, the OJTSS consultant will 
contact contractors for the location of the trainees weekly. 

VIII. CONTRACTOR'S RESPONSIBILITIES 
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A. Consistently demonstrate efforts to recruit, hire, and train candidates for the OJT 
Program. 

B. Assign each trainee to a particular person–either a supervisor or an employee proficient 
in the skills to be trained–who shall see that the trainee is given timely, instructional 
experience.  This person must be familiar with the OJT Program, keep proper records, 
and ensure completion of the required training hours in accordance with the training 
curriculum. 

C. Appoint a company employee who will be available and responsive to weekly contacts 
by the OJTSS consultant.  OJTSS monitors the status of assigned trainee positions 
(e.g., program and trainee approvals, trainees’ progress, etc.).  The OJTSS consultant 
will contact the individual listed on the company’s approved SFN 60226 Request for OJT 
Trainee Approval.  This person must reply to communications from the Department and 
the OJTSS consultant in a timely manner. 

D. Must have trainees available to the OJTSS consultant for at least two on-site visits 
during the construction season. The OJTSS consultant will be provided a private location 
to meet with the trainee and the trainee will be allowed as much time away from the 
project as necessary to complete the on-site visit.  

E. Make the trainer and project superintendent available to the OJTSS consultant for at 
least two on-site visits each construction season. 

F. Make trainees aware they are formally enrolled in the OJT program. 
G. Inform trainees on availability of Daycare Reimbursement Program while in an approved 

training curriculum and assist them with completing the required paperwork, if 
applicable.  

H. Identify trainees on the payroll excerpts, for example:  "grp. 4 roller operator trainee."  
This includes trainees in job classifications not covered by DBRA.  Handwritten notes 
are appropriate for identification. 

I. Notify the Department when a trainee completes the number of hours required to 
graduate from the OJT Program.  The Department will issue the trainee a confirmation 
letter as proof of the graduate’s successful training program completion.   

J. Notify the Department to “propose graduation” or discontinue the training period of a 
trainee who has completed 90% or more of their hours and thereafter advance the 
trainee to journey-worker status. 

K. Elect to upgrade proficient trainees from one power equipment operator group or truck 
driver group to another, with the approval of CRD.  Fewer hours are required to 
complete the upgraded position.   
Minimum number of hours required: 

Power Equipment Operator Groups 4-6 to Groups 1-3 = 400 hrs.  
Class C Truck Driver to Class B = 200 hrs.  
Class B Truck Driver to Class A = 200 hrs.  

Depending on the variety of experience the trainee has gained under the previous 
curriculum, the difference in the hours may be deducted from the actual operation of the 
piece of equipment or truck.  The contractor will need to review the trainee's past 
performance to make this determination. 

K. May hire commercial driver’s license (CDL) holders as truck driver trainees.  Those 
having over-the-road driving experience, with little or no highway construction 
experience, may be considered to have completed the Class C truck driver training 
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curriculum and, therefore, are eligible to be upgraded to a Class B truck driver trainee, 
with the approval of CRD.  

L. May transfer trainees from one project to another to complete the OJT Program.  If 
transfers are made, CRD must be notified and provided with the name of the trainer.   

M. May train trainees on municipal, private, or other non-highway work.  These training 
hours must be paid at the OJT minimum wage scale to count toward their OJT Program 
completion; however, no program reimbursement will be made for those hours. Payrolls 
of employees trained on non-NDDOT projects must be provided to prove appropriate 
wages are paid. 

N. Must train trainees on projects within North Dakota. Cannot train trainees on projects 
located outside of the state lines. The OJTSS consultant must be able to visit the trainee 
twice during their program. It is unreasonable for the OJTSS consultant to make these 
visits outside of the state.   

O. May delegate or reassign trainee positions to subcontractors, with the acceptance of the 
subcontractors and the approval of CRD.  The prime contractor must verify that the 
trainee will be able to accumulate enough hours to complete his or her training program.  
If approved, the subcontractor must obtain training program and trainee approval from 
CRD before the trainee begins work under the OJT program. Program reimbursement 
will be made directly to the prime contractor. The trainee position will remain the 
responsibility of the prime contractor. 

P. May use trainees on projects subject to TERO requirements as part of the core crew. 
The training hours will count toward overall OJT Program completion; however, no 
program reimbursement will be made for those hours unless it is a NDDOT let project.   

Q. Must not use one trainee to simultaneously fill multiple trainee positions  
R. May use a trainee on a piece of equipment in groups 1-3 or groups 4-6 for one assigned 

trainee position, then once that trainee has completed the program, the trainee may be 
trained on a different piece of equipment in groups 1-3 or groups 4-6 to fulfill a second 
assigned trainee position.  When a trainee is used for a second time within a group, the 
contractor must pay that trainee at the higher wage rate as described in paragraph B 
under Wage Rates (page 8). 

 
 

IX. CLASSROOM TRAINING 

A. Classroom training may be used to train employees.  Each classroom training curriculum 
must be approved by CRD if the contractor wishes to count the classroom hours as 
training hours and be reimbursed.  
Submit a proposed classroom training curriculum to CRD for approval.  Define the type 
of training the individual will receive, classroom training curriculum, and the minimum 
number of hours required.  The Department will determine the number of hours of credit 
each trainee will receive toward their training.  No retroactive approval will be granted. 
Contractors will be reimbursed for classroom training hours after the trainee has 
completed 40 hours of work on highway construction projects. 
Reimbursement for classroom training will be limited to 40 hours per trainee per 
construction season. 
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B. The minimum wage scale to be used for classroom training will be that of the first 
federal-aid highway construction project on which the trainee will be employed.  If the 
trainee is already employed on a federal-aid highway construction project, the trainee 
will be paid in accordance with the minimum wage scale applicable to that project.  
However, if the first project on which the trainee will be employed is a state funded only 
contract, the minimum wage scale to be used for the classroom training will be that of 
the appropriate DBRA wage in effect at the time of award of the state funded contract. 

X. WAGE RATES 

A. When the contractor is submitting the trainee’s hours toward training program, wages 
paid shall in no case be less than that of those stated in the approved curriculum.  A 
trainee working on a non-federal aid project, must be paid the DBRA wage rate in effect 
at the time of award for the type of work the trainee is performing as a trainee. Current 
and prior labor rates can be found on the NDDOT website at: 
https://www.dot.nd.gov/divisions/civilrights/laborcompliance.htm  

B. The minimum wage rates shall not be less than 80% of the journey-worker rate for the 
first two quarters of training, 85% of the journey-worker rate for the third quarter, and 
90% of the journey-worker rate for the fourth quarter.   

• Under the power equipment operator training curricula only, once a trainee has 
completed a training curriculum in either groups 1-3 or groups 4-6, the contractor 
may enroll the trainee in another training curriculum on a different piece of 
equipment in either groups 1-3 or groups 4-6.   

• The minimum wage rate under the trainee’s second program shall not be less 
than 85% of the journey-worker rate for the first two quarters of training, 90% of 
the journey-worker rate for the third quarter, and 95% of the journey-worker rate 
for the fourth quarter.  

• For the purpose of the OJT Program, a quarter is 25% of the hours the trainee 
works toward completion of their approved program.  The first two quarters of a 
550-hour training curriculum would end after 275 hours, the third quarter after 
138 hours, and the fourth after 137 hours. 
 

C. At any time hours are being attributed toward the completion of the approved training 
program, trainees shall be paid full fringe benefit amounts, where applicable, in 
accordance to DBRA requirements. DBRA requirements can be found on the NDDOT 
website at https://www.dot.nd.gov/divisions/civilrights/laborcompliance.htm  

D. At the completion of the OJT Program, the trainee shall receive the wages of a skilled 
journey-worker. 

XI. RECRUITMENT AND SELECTION  

A. Prerequisites:   
Trainees must possess basic physical fitness for the work to be performed, 
dependability, willingness to learn, ability to follow instructions, and an aptitude to 
maintain a safe work environment. Trainees must be a North Dakota resident during 
their training program.  

B. Licenses: 
Truck driver trainees must possess appropriate driver permits or licenses for the 

https://www.dot.nd.gov/divisions/civilrights/laborcompliance.htm
https://www.dot.nd.gov/divisions/civilrights/laborcompliance.htm
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operation of Class A, B, and C trucks.  When an instructional permit is used in lieu of a 
license, the trainee must be accompanied by an operator who: 
1. Holds a license corresponding to the vehicle being operated; 
2. Has had at least one year of driving experience; and 
3. Is occupying the seat next to the driver. 

C. Recruitment: 
1. Place notices and posters setting forth the contractor's Equal Employment 

Opportunity (EEO) Policy and the availability of the OJT Program in areas readily 
accessible to employees, applicants for employment, and potential employees.  

2. Employ members of the targeted group (minority, female, or economically 
disadvantaged individuals) for all trainee positions assigned in accordance with the 
OJT Program.  Additional positions requested by the contractor may be filled by 
individuals outside of the targeted groups. 

3. Conduct systematic and direct recruitment through public and private employee 
referral sources. 

4. Screen present employees for upgrading to higher skilled crafts.  A present 
employee may qualify as a trainee; however, no work hours will be reimbursed or 
counted toward program completion prior to training program and trainee approval by 
CRD. 

D. Selection:   
1. Hire and enroll OJT trainee candidates who qualify as an individual in the targeted 

group. 
2. Select a training program(s) based on their company’s employment/staffing needs. 
3. Individuals in the targeted group having experience in the selected curriculum may 

be eligible to participate in the OJT Program providing they:  

• are not or have not been journey-workers in the selected curriculum, and/or 

• have not been previously trained in the selected curriculum. 
E. Daycare Reimbursement Program: 

Approved trainees may apply for the OJT Daycare Reimbursement Program and be 
eligible for up to $3,500 in reimbursement of daycare costs. The trainee must be the 
legal primary custodial guardian of the dependent(s) they are requesting reimbursement 
for. Dependent(s) must reside at the same address as the trainee for more than 50% of 
the calendar year. Proof of cost and other documentation will be required to be 
submitted with the OJT Dependent Child Care Reimbursement Form. 

• Availability of program and eligible funds dependent on FHWA funding annually 

• Once funding for the program has been expended for the year no further 
reimbursements are available 

• W-9 will be required prior to any reimbursement 

• Only daycare services provided during the dates/times the trainee is being 
trained in their approved OJT program will be reimbursed. 

F. Completion Bonus Program: 
Trainees that successfully complete their approved program may be eligible for a $500 
completion bonus. These funds are provided directly from NDDOT to the trainee once 
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completion is determined.  

• Availability of program and eligible funds dependent on FHWA funding annually 

• Once funding for the program has been expended for the year no further funds 
are available 

• W-9 will be required prior to any payment 

• Any voluntary positions and/or carryover positions are not eligible  
G. Commercial Drivers License (CDL) Program Reimbursement: 

Individuals that qualify may request reimbursement for tuition costs in an approved CDL 
Program upon completion up to $6,000. 

• Availability of program and eligible funds dependent on FHWA funding annually 

• Once funding for the program has been expended for the year no further funds 
are available 

• Pre-approval form and completion form required 

• Periodic check-ins with instructors conducted to ensure compliance 

• W-9 will be required prior to any reimbursement 

• Only CDL Programs within ND on NDDOTs approved program list are available 
for reimbursement 

 
 

XII. BASIS OF PAYMENT 

A. Contractors will be paid $4.00 for each hour of training in accordance with the OJT 
Program Manual. 

B. Reimbursement will be made directly to the contractor.  Complete SFN 51023 Voucher 
for On-the-Job Training Program Hourly Reimbursement for each trainee. LCPtracker 
must be utilized on NDDOT projects for reporting certified payrolls. The OJTSS 
consultant will be verifying hours submitted on NDDOT projects through this online 
reporting system. For non-NDDOT projects the firm must attach excerpts from the 
weekly certified payrolls showing the trainee’s hours, rate of pay, and how applicable 
fringe benefits were paid.  Vouchers without excerpts from payrolls will not be paid until 
the excerpts are provided.  If the excerpts from the payrolls are not provided within one 
week, the voucher will not be paid, and the trainee’s hours will not be credited toward 
completion.   

C. On contracts where certified payrolls are not required and not available for supporting 
documentation, contractors may enter trainee wages, hours in training, and the project 
control number(s) (PCN) in a spreadsheet to support their reimbursement vouchers.  In 
this case, contractors should work with OJTSS to assure that all information required for 
payment is provided. 

D. Submit completed vouchers to CRD for approval and processing by the fifteenth (15th) 
calendar day of every following month the trainee is employed under the OJT Program.   
Regardless, all vouchers for trainee hours worked on state funded only projects from 
July 1 to June 30 must be received by CRD no later than July 15 in order to be 

https://www.dot.nd.gov/forms/sfn51023.pdf
https://www.dot.nd.gov/forms/sfn51023.pdf
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reimbursed.  All vouchers for trainee hours worked on federally funded projects from 
October 1 to September 30 must be received by CRD no later than October 15 in order 
to be reimbursed.  This is due to state and federal end-of-the-year budget fiduciary 
requirements. 

XIII. FAILURE TO PROVIDE THE TRAINING OR HIRE THE TRAINEE AS A JOURNEY-WORKER 

A. The contractor is required to consistently demonstrate efforts to recruit, hire, and train 
candidates for the OJT Program. 

B. If the contractor does not show in a timely manner good faith efforts to recruit, hire, and 
train candidates in the targeted group, the Department may withhold progress payments 

C. If payments have been made, the Department will deduct the amount paid from the 
contractor’s progress payment. 

D. No payment shall be made to a contractor for failure to provide the required training or 
failure to hire the trainee as a journey-worker when such failure is caused by the 
contractor and evidences a lack of good faith on the part of the contractor in meeting the 
requirements of this OJT Program Special Provision. 

E. Hiring a trainee to begin training as soon as feasible after start of work is evidence of a 
contractor’s good faith efforts to comply with the OJT Program requirements.  Additional 
evidence supporting a contractor’s good faith efforts would be to keep the trainee 
employed as long as training opportunities exist in the approved work classification or 
until the trainee has completed his or her training program. 

F. It is not required that all trainees be employed for the entire length of the construction 
season.  A contractor will have fulfilled its responsibilities under this OJT Special 
Provision if it has provided acceptable training to the number of trainees assigned.  

XIV. UNFILLED OR INCOMPLETE TRAINEE POSITIONS 

A. By October 1, provide written explanation of the firm’s good faith efforts for unfilled or 
incomplete trainee assignments to CRD.  CRD will decide, on a case-by-case basis, 
whether to carry the assigned positions over to the next construction season.   

B. Positions carried over from the previous construction season must be among the first 
positions filled at season startup.  To notify CRD of the trainee’s rehiring, submit SFN 
60226 Request for On-the-Job Trainee Approval, marking ‘Check if Carryover Trainee’ in 
the Approved Training Program section of the form.   There is no need for the training 
position or a returning trainee to be re-approved. 

C. Sanctions, up to and including revocation of bidding privileges, may be imposed on the 
contractor for failure to provide sufficient explanation and documentation for reasons 
assigned trainee positions when unfilled or incomplete. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

SPECIAL PROVISION 
 

LIMITATIONS OF OPERATIONS 
 

DESCRIPTION 
Section 108.05, “Limitations of Operations” is no longer valid. Use this Special Provision in its 
place. 

 
108.05 LIMITATION OF OPERATIONS 
 
A. General. 

Perform the work in a manner and sequence that minimizes interference to traffic, and with due 
regard to the location of detours and provisions for handling traffic. Do not begin work to the 
prejudice or detriment of work already started; the contract may require a section of roadway to 
be finished before starting additional sections if the opening of the section is essential to public 
convenience. 
 
If the prosecution of the work is discontinued, provide the Engineer at least 24-hours notice before 
resuming operations. 

 
B. Holidays. 

Unless the contract allows work on holidays, perform work on holidays only with the Engineer’s 
prior written approval. Submit a written request to the Engineer by noon 2 business days before 
the requested holiday. 

 
C. Night-time Operations and Extended Hours. 

 
1. General. 

When performing work in low light conditions, implement proper safety precautions and 
provide adequate lighting for the performance and inspection of the work. 
 

2. Nighttime Operations. 
Unless the contract allows for nighttime operations, perform work at night only with the 
Engineer’s prior written approval. 
 
Submit a written request to the Engineer a minimum of 7 calendar days before anticipated 
nighttime operations. The Engineer may deny the request or delay approval if it would require 
additional staffing considerations. If nighttime operations requires the Engineer to hire 
additional forces, nighttime operations may not be allowed for up to 30 days from the receipt 
of the request. 
 
When requesting to perform nighttime operations, include a plan to ensure the safety of all 
individuals on the project site, including the Contractor’s and subcontractor’s workers, 
Department representatives, and the traveling public.  
 
The Department bears no liability for costs or delays resulting from the Engineer’s approval, 
rejection, or delay for staffing purposes of a request to perform nighttime operations. 
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3. Extended Hours. 
Extended hours are allowed before sunrise with verbal notice given to the Engineer the 
previous day. Extended hours are allowed after sunset with verbal notice given to the Engineer 
that same day. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

STANDARD SPECIAL PROVISION 
 

FEDERAL PROHIBITION ON CERTAIN TECHNOLOGICAL HARDWARE 
 
DESCRIPTION 
This Special Provision details technological items that are prohibited from use on Department 
contracts. The contents of this SP take precedent over requirements regarding affected 
equipment in all other contract documents. 
 
CONTRACT REQUIREMENTS 
Equipment, services, and systems using telecommunications equipment or services are 
prohibited from containing equipment produced by: 

- Huawei Technologies Company; 
- ZTE Corporation; and 
- Any subsidiary or affiliate of the named entities. 
 

Video surveillance and telecommunications equipment are prohibited from containing 
equipment produced by: 

- Hytera Communications Corporation; 
- Hangzhou Hikvision Digital Technology Company; 
- Dahua Technology Company; and 
- Any subsidiary or affiliate of the named entities. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

STANDARD SPECIAL PROVISION 
 

E-Ticketing 
 

DESCRIPTION 
This Special Provision modifies the NDDOT Standard Specifications to allow for the use of 
electronic haul tickets (E-Tickets) when delivering material. If E-Tickets are utilized the Engineer 
and Contractor each have the right to revert to the use of paper tickets upon providing a written 
notice to the other party. 
 
CONTRACT REQUIREMENTS 
 
A. General. 

If the Contractor elects to use E-Tickets, 30 days before delivering material to the project 
confirm that the material suppliers E-Tickets are compatible with the Department’s Electronic 
Ticketing portal (Haulhub).  
 
If necessary, create a programming interface to integrate with the Department’s E-Ticketing 
Portal. Utilize the interface to provide electronic data from the load read-out weighing system 
at the material source in a manner that is readable by the Department’s E-ticketing Portal. 
Haulhub will be available to coordinate the interface with the Contractor and Subcontractors. 
 
As E-Tickets are generated, submit them to the Department using the Department’s Electronic 
Ticketing Portal.  

 
B. Material Accepted by Weight. 

In addition to the paper documents described in Section 109.01 J.6, “Documentation”, the 
Engineer will accept E-Tickets as haul documentation. 
 
Provide the Engineer with access, instruction, and assistance in obtaining E-Tickets. 
 
Produce both paper and E-Tickets. The Engineer may waive the requirement for dual 
production if the E-Tickets prove to be reliable.  

 
C. Concrete Batch Plants. 

Batch tickets generated for concrete as specified in Section 155.02 B.2, “Batch Tickets” may 
be either paper or E-Tickets. 
 
Provide the Engineer with access, instruction, and assistance in obtaining E-Tickets. 
 
Produce both paper and E-Tickets. The Engineer may waive the requirement for dual 
production if the E-Tickets prove to be reliable.  

 
BASIS OF PAYMENT 
Include the cost of producing material documentation and batch tickets in the contract unit price 
for applicable items. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 

 
STANDARD SPECIAL PROVISION 

 
BUY AMERICA/BUILD AMERICA BUY AMERICA 

 
DESCRIPTION 
Replace Section 106.08, “Buy America”, with the following: 
 
BUY AMERICA FOR INFRASTRUCTURE PROJECTS 
 
A. General. 

Provide materials from domestic sources when products are permanently incorporated into 
the work. 
 
The requirements of this SP are not applicable to equipment, tools, and temporary items.  
 
This definitions and requirements in this SP have been assembled based on the following 
Federal requirements: 

- Iron and steel requirements are based on 23 CFR part 635, “Buy America”; and 
- Construction materials and manufactured products are based on 2 CFR part 184, “Buy 

America Preferences for Infrastructure Projects” (BABA). 
 

B. Certifications. 
All certifications are submitted by the prime Contractor. When submitting certifications for 
materials that are subject to the requirements of this provision, the prime Contractor shall 
include a signed letter stating that the submitted documentation is the documentation that 
was received by the prime Contractor for material incorporated into the work. The prime 
Contractor’s signature on the Department’s Certificate of Compliance form meets this 
requirement. 
 

C. Determination of Material Category. 
 
1. General. 

Only single category of requirements will apply to an item. 
 
Some contract items are composed of multiple components that may fall into different 
categories. Individual components will be categorized based on their nature when they 
arrive at the work site. In cases where the classification of an item is in question or 
dispute, the Engineer’s determination of the classification will be binding. 
 
EXCEPTION: 

Iron and steel components included in items classified as 
manufactured products must meet the requirements of Section 
D, “Steel and Iron Certification” of this SP. 

 
2. Iron and Steel. 

All iron and steel permanently incorporated into the work must meet the requirements of 
Section D, “Steel and Iron Certification” of this Special Provision. Buy America 
requirements do not apply to iron and steel items used by the Contractor to facilitate 
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construction that are left in place upon completion of the work and are not required to be 
permanently installed as part of the contract requirements. 

 
3. Manufactured Products. 

An FHWA general applicability waiver exists for Manufactured Products and this 
category is therefore currently not subject to BABA requirements; however, they are 
included in this Special Provision to maintain the category definition and consistency 
with Federal language. 
 
Manufactured product is defined as articles, materials, or supplies that have been: 

− Processed into specific form or shape; or 
− Combined with other articles, materials, or supplies to create a product with 

different properties than the individual articles, materials, or supplies. 
 

4. Construction Materials. 
The category of construction materials excludes cement and cementitious materials, 
aggregates such as stone, sand, or gravel, or aggregate binding agents or additives. 
 
Construction materials are materials that consist primarily of: 

− Non-ferrous metals; 
− Plastic and polymer-based products (including polyvinylchloride, composite 

building materials, and polymers used in fiber optic cables);  
− Glass (including optic glass);  
− Fiber optic cables (including drop cable); 
− Optical fiber; 
− Lumber;  
− Engineered wood; or  
− Drywall. 

 
Minor additions of articles, materials, supplies, or binding agents to a construction 
material do not change the categorization. 
 

5. Exempt Materials [Section 70917(c) Materials]. 
The following materials are exempt from the requirements of this provision per Section 
70917(c) of the Build America, Buy America Act: 

- Cement and cementitious materials; 
- Aggregates such as stone, sand, or gravel; or 
- Aggregate binding agents or additives. 

 
D. Steel and Iron Certification. 

 
1. General. 

Ensure all manufacturing processes, including applications of coatings, occur in the United 
States. A coating includes all processes required to apply the coating to a product to 
protect or enhance the value of the product. 
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2. Bulk Manufactured Steel and Iron Materials. 

In addition to the requirements of Section 106.01 C, “Certificate of Compliance”, submit 
a contractor’s Certificate of Compliance stating that the iron and steel products listed in 
Table 1 are of domestic origin. 
 

Table 1 
Mailbox supports Cable Fence Materials 
Chain Link Fence Materials Barbed Wire Fence Materials 
Guardrail Components Woven Wire Fence Materials 
Culvert Markers Delineators 
Perforated Tube Sign Supports and Related Materials 

 
3. Other Steel and Iron Products. 

For steel and iron products that are not listed in Table 1, submit a manufacturer’s 
Certificate of Compliance as specified in Section 106.01 C, “Certificate of Compliance” 
and the following information: 
 
a. A signed mill test report. 
b. A signed certification from each fabricator and manufacturer that has handled the 

steel and iron products affirming that all processes performed on the steel and iron 
products were conducted in the United States. 

c. Material descriptions, quantities, and a means of material identification (lot number, 
bin number, heat number, or factory identification) for each process performed on the 
steel and iron products. 

 
Each certification shall contain the material identification from all previous fabricators 
and manufacturers in the process. 

 
4. Foreign or Uncertified Products. 

These requirements allow the use of steel and iron products produced and 
manufactured outside the United States, or products that cannot be certified as 
originating in the United States, of a total value less than 0.1 percent of the original 
contract amount, or $2,500, whichever is greater.  
 
The total value is that shown to be the cost of the steel and iron products as delivered to 
the project site. 
 
Document the cost of: 
− Foreign steel and iron products, plus 
− Steel and iron products which cannot be certified as originating in the United 

States. 
 
Submit the documentation of foreign and uncertified products with the required 
certifications. 

 
E. Manufactured Products 

An FHWA general applicability waiver exists for Manufactured Products and this category is 
therefore currently not subject to BABA requirements; however, they are included in this 
Special Provision to maintain the category definition and consistency with Federal language. 
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A manufactured product is acceptable under this provision if: 

− The product was manufactured in the United States; and 
− The cost of the components of the manufactured product that are mined, produced, 

or manufactured in the United States is greater than 55 percent of the total cost of all 
components of the manufactured product. 

 
Compute the cost of components of manufactured products as follows: 

− For components purchased by the manufacturer, the acquisition cost, including 
transportation costs to the place of incorporation into the manufactured product and 
any applicable duty; or 

− For components manufactured by the manufacturer, all costs associated with the 
manufacture of the component, including transportation costs described in the prior 
bullet, plus allocable overhead costs, but excluding profit. Cost of components does 
not include any costs associated with the manufacture of the manufactured product. 

 
F. Construction Materials. 

 
1. General. 

Each material classified as a construction material has a specific standard for the material 
to be considered in compliance with this provision. 
 
Except as specifically provided, only a single standard under this section should be applied 
to a single construction material. 
 

2. Non-Ferrous Metals. 
For non-ferrous metals, all manufacturing processes from initial smelting or melting 
through final shaping, coating, and assembly, occurred in the United States. 

 
3. Plastic and Polymer-Based Products. 

For plastic and polymer-based products; including polyvinylchloride, composite building 
materials, and polymers used in fiber optic cables; all manufacturing processes, from 
initial combination of constituent plastic or polymer-based inputs, or, where applicable, 
constituent composite materials, until the item is in its final form, occurred in the United 
States. 

 
4. Glass. 

For glass; including optic glass; all manufacturing processes, from initial batching and 
melting of raw materials through annealing, cooling, and cutting, occurred in the United 
States. 

 
5. Fiber Optic Cable. 

For fiber optic cable; including drop cable; all manufacturing processes, from the initial 
ribboning if applicable, through buffering, fiber stranding and jacketing, occurred in the 
United States. 

 
All manufacturing processes also include the standards for glass and optical fiber, but 
not for non-ferrous metals, plastic and polymer-based products, or any others. 
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6. Optical Fiber. 

For optical fiber, all manufacturing processes, from the initial preform fabrication stage 
through the completion of the draw, occurred in the United States. 

 
7. Lumber. 

For lumber, all manufacturing processes, from initial debarking through treatment and 
planing, occurred in the United States. 

 
8. Drywall. 

For drywall, all manufacturing processes, from initial blending of mined or synthetic 
gypsum plaster and additives through cutting and drying of sandwiched panels, occurred 
in the United States. 

 
9. Engineered Wood. 

For engineered wood, all manufacturing processes from the initial combination of 
constituent materials until the wood product is in its final form, occurred in the United 
States. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

SPECIAL PROVISION 
 

PUBLIC LIABILITY AND PROPERTY DAMAGE INSURANCE 
 
DESCRIPTION 
This SP replaces Section 107.14 Public Liability and Property Damage Insurance. 
 
107.14 Public Liability and Property Damage Insurance. 
 
A. General Requirements. 

Submit to the Department the certificates of insurance effecting the requirements in this 
section for the Commercial General Liability and Commercial Automobile Liability Insurances 
with the contract and the contract bond in accordance with Section 103.06, “Execution and 
Approval of Contract.” 
 
Provide insurance policies executed by a corporation qualified and authorized to write the 
policies in the State of North Dakota. The State reserves the right to obtain complete, certified 
copies of all required insurance documents, policies, or endorsements at any time. 
Secure and maintain insurance in full force and effect before starting the work and until 
completion of all work required and accepted by the Department or owner. The policies shall 
provide 30 calendar days notice to the Department or the owner of any intent to cancel or 
materially alter such insurance. 
 
Failure to maintain the insurance as required constitutes a material breach of contract. The 
Department or the owner may, after giving 5 business days notice to the Contractor to correct 
the breach, immediately terminate the Contractor in accordance with Section 108.08, 
“Termination of the Contract for Default,” and procure or renew such insurance and pay all 
premiums. The Department or the owner may demand repayment of premium costs by the 
Contractor, or may offset the premium costs against funds due the Contractor from the 
Department or the owner. 
 

B. Insurance Requirements. 
Secure and maintain in full force and effect during the term of the contract the following 
insurance coverages: 
 
1. Commercial General Liability for limits not less than $2,000,000 combined single limit per 

occurrence and aggregate for bodily injury, property damage, personal injury and 
completed operations/product liability. Provide products and completed operations 
coverage for a period of one year following final acceptance of the work. Provide coverage 
with the aggregate limit applied separately to occurrences at the location or project 
described in this contract. Provide a policy including a “stop-gap” Employers Liability 
endorsement to cover the employer’s liability for injury to employees falling outside the 
State Worker’s Compensation Law. 

 
2. Commercial Automobile Liability for limits not less than $2,000,000 combined single limit 

per accident for bodily injury and property damage. 
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3. Workers Compensation coverage as required by the State of North Dakota. 
 
The General Liability and Automobile policies shall provide an additional insured endorsement 
in favor of the State of North Dakota and the Owner and shall contain a “Waiver of 
Subrogation” to waive any right of recovery that the Insurance company may have against the 
State and the Owner. The coverage required under this agreement shall be primary for the 
State and the Owner, and shall not be affected by any other insurance or coverage obtained 
by the State or the Owner on their own behalf. 
 
Any right of the State to receive indemnification and insurance shall not give rise to a duty on 
the part of the State to exercise its rights or status for the benefit of the owner, or any other 
person or entity. 
 

C. Subcontractor. 
If subletting a portion of the contract, the Contractor shall obtain insurance protection in 
accordance with Section 107.14.B, “Insurance Requirements,” to provide liability coverage to 
protect the Contractor, State, and owner for work undertaken by the subcontractor. Ensure 
public liability and property damage insurance coverage in accordance with Section 107.14.B, 
“Insurance Requirements,” for all parties performing work under the contract. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

SPECIAL PROVISION 
 

WARRANTY CHIP SEAL 
 

PROJECT 1-094(246)147 – PCN 24541,  
1-194(009)000 – PCN 24542, & 

1-810(035)000 – PCN 24543 
 
DESCRIPTION  
This work consists of an application of emulsified asphalt seal coat followed by an application of 
cover coat material on a prepared surface. As specified in this special provision, the work includes 
a secondary review of the finished seal coat.  
 
This Special Provision replaces Standard Specification Section 420, “Bituminous Seal Coat”. 
 
EQUIPMENT 
 

Equipment Section 
Self-Propelled Pneumatic-Tired Rollers  151.01 C 
Aggregate Trucks 152.01 C 
Bituminous Tank Truck 152.01 E 
Bituminous Equipment 154 
Liquid Bitumen Distributors 154.02 B 
Aggregate Spreader 154.02 C 

 
Use a broom with a positive means of controlling the vertical pressure on the broom head. 
 
MATERIALS 

Item Section 
Aggregate Cl 41 816.03 
Bitumen 818.02  

 
A. Bitumen for Seal Coat. 

Prior to construction, submit test results for emulsion that conform to Section 818.02.E.2, 
“Modified Cationic Emulsified Asphalt” CRS-2Pwhen submitting the Certificate of Compliance 
specified in Section 818.01, “General Requirements”.   
 

B. Cover Coat Material. 
Aggregate sampling requirements apply to each aggregate source. 
 
Notify the Engineer when 50% of the material has been stockpiled. The Engineer will collect 
3 samples from the stockpile within 5 working days of notification and provide test results 
within 2 days of sample collection. The test results from the 3 samples will be averaged to 
provide a final set of stockpile test results. If the stockpile meets the requirements, the 
Engineer will allow its use for construction of the test sections. 
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C. Blotter Material. 

If blotter material appears to be out of compliance with the specifications, the Engineer may 
require the Contractor to collect samples for testing. 
 

CONSTRUCTION REQUIREMENTS 
 
A. General. 

Begin seal coat after May 15th. 
 
Construct the seal coat during daylight hours. 
 
Place seal coat material on a clean and dry pavement surface. 
 
Schedule the work so that the last bitumen application of the day cures sufficiently to allow 
installation of the short-term pavement marking before sunset. 
 
Provide a log showing the actual daily amount of material used and field application rate totals 
and running totals of each of the materials listed below. Include a running total with each daily 
log. Submit the log upon completion of the work. 

- Aggregate; 
- Seal Coat oil; and 
- Fog Seal oil.   

 
B. Preparation of Surface.  

 
1. General. 

Remove loose dirt and deleterious material from the surface. 
 
2. Spotting Tabs. 

Before applying bitumen, install spotting tabs every 200 feet along the centerline and at 
the beginning and end of the no-passing zones. After installation of permanent pavement 
markings, cut spotting tabs flush with the roadway.  

 
C. Test Strip. 

Construct test strips at locations identified by the Engineer. The Engineer will identify one test 
strip location per roadway segment for each aggregate source intended for use on that 
segment. 
 
Construct 1,000 foot long test strips on one lane to ensure the bituminous seal coat application 
rate is adequate given the pavement condition. Construct test strips in a manner such that 
blotter material will not be necessary. Place test strips in the morning. 
 
The Engineer and the Contractor will review a test strip the same day it is placed.  
 
Test strips will be evaluated based on the following criteria: 

• Minimum residual asphalt embedment of 70% of the average chip height; 
• Less than 2% of bleeding/flushing of the test strip area; and 
• Less than 2% loss of cover aggregate of the test strip area. 
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If the test strip meets the requirements listed in this section and the material testing 
requirements in the Material section of this special provision, then the test strip will be 
considered an approved test strip.  
 
Rejected test strips will be considered standard roadway sections and will be evaluated as 
such. 
 
Blotter material is not allowed for the test strip.  

 
D. Application of Bitumen for Seal Coat. 

Apply the bituminous seal coat materials at a rate such that the average aggregate 
embedment is 70 percent of the residual asphalt binder material. 
 
Inform the Engineer of the intended application rate of bituminous and cover coat materials. 
 
Apply bitumen with a minimum pavement surface temperature of 60oF. 
 
Protect the surface of structures and other roadway appurtenances against tracking and 
splattering. 
 
If applying bitumen in multiple passes, overlap the bitumen along adjoining edges of the 
passes. 
 
Maintain traffic without pickup or tracking of bitumen. 
 
Promptly shut off the bitumen spray at the end of the application to prevent lapping at 
transverse junctions. 
 
Before continuing the application, spread building paper or metal sheets to cover the 
previously treated surface a sufficient distance back from the joint to allow the sprayers to 
operate at the established application rate upon reaching the untreated surface. 

 
E. Cover Coat Material Application. 

Flush the cover coat material with clear water and ensure it is well drained before applying it 
to the roadway. 
 
Spread the cover coat material uniformly over the bituminous material with an aggregate 
spreader within one minute following the application of the bitumen.  Apply cover material by 
hand to areas that are inaccessible to the aggregate spreader. 
 
Tightly pack cover coat material so that small voids caused by the irregular shapes of the 
aggregate particles are filled with residual asphalt. 
 
Use self-propelled pneumatic-tired rollers immediately behind the spreader and continue for 
a minimum of four complete passes. Ensure the roller speed does not exceed 7 MPH on the 
initial pass. 
 
Sweep loose cover coat material from the roadway after the material has set and within 24 
hours of application. Do not dislodge embedded aggregate. 
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Use a vacuum or pickup sweeper to remove excess material accumulated in curb and gutter 
sections. 

 
F. Application of Bitumen for Fog Seal. 

Apply a fog seal as specified in Section 401.04, “Construction Requirements”, and this section. 
 
Uniformly apply a bituminous fog seal material at a rate specified on the plans. Apply fog seal 
on the test strip using an application truck that is able to control and measure the application 
rate of the material as it is being applied to the roadway. 
 
Prior to fog seal application, lightly sweep any loose cover coat material.  
 
Notify the Engineer a minimum of 24 hours before applying fog seal to the test strip.  
 
Apply the fog coat to the slough and field approaches. 

 
G. Blotter Material 

Apply blotter material to areas that require the absorption of excess bitumen. 
 
H. Traffic Control.  

Furnish flagging and pilot cars as specified in Section 704, “Temporary Traffic Control”. 
Include the cost of flagging and pilot cars in the price bid for other items. 
 
On two-lane, two-way traffic highways, place flaggers and signs at each end of the seal 
operation and at major intersections within the seal operation area. On divided highways, 
place flaggers and signs at major intersections within the seal operation area.  
 
Keep the following signs covered until the seal operation is within 3 miles of the nearest sign: 

− No Centerline Stripe; 
− Do Not Pass; 
− Fresh Oil Loose Rock; and 
− Speed Limit. 

 
I. Secondary Review. 

In the following year before May 15th, if certain surface areas are below the existing condition 
of the test strip the Engineer will arrange a field trip with the Contractor in late May and 
designate the areas that need repair.  The Engineer can pick any 1000 foot segment and 
compare existing surface condition of the test strip in terms of percent of aggregate lost, 
asphalt chip retention, or bleeding. 
 
Repair designated areas to meet the existing condition of the test strip. 
 
The same specification requirements used for the initial construction are required for the 
repair. The Contractor is required to meet the requirements no later than September 1st.  
 
Provide the work schedule and temporary traffic control plan to the Engineer at least a week 
ahead of time.  
 
The Department will not pay for the traffic control devices used during repairs. 
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If Contractor fails to meet the required conditions, the Department may prohibit the Contractor 
from bidding on NDDOT projects for up to 6 months.   

 
METHOD OF MEASUREMENT 
The Engineer will measure, completed and in place, as specified in Section 109.01, 
“Measurement of Quantities”. 
 
The Engineer will not measure areas of seal coat application, except for those areas requested 
to be sealed not included in the plans. The Engineer will pay for sealing the areas shown in the 
plans at plan quantity. 
 
Areas that receive an application of bitumen but do not receive cover coat material will be 
measured as “Seal Coat”. 
 
BASIS OF PAYMENT 
 

Pay Item Pay Unit 
Seal Coat Square Yard 

 
Include the cost of bitumen, cover coat material, blotter, fog seal and spotting tabs in the contract 
unit price for “Seal Coat”.  
 
No payment will be made for materials used to make repairs deemed necessary during the 
secondary review, including pavement markings. 
 
Such payment is full compensation for furnishing all materials, equipment, labor, and incidentals 
to complete the work as specified. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
 

SPECIAL PROVISION 
 

RAILROAD REQUIREMENTS BNSF 
 

Project # IM-1-194(247)000 – PCN 24542 
 

DESCRIPTION 
This Special Provision and attachments replace the requirements of Section 107.13 “Railroad 
Provisions” and outlines the Contractor’s coordination requirements with BNSF Railway Company 
(BNSF). Portions of the attachments may apply to both the prime contractor and subcontractors. 
It is the prime contractor’s responsibility to ensure subcontractor compliance with the 
requirements. 
 
The type of work that will be performed within railroad right of way is a Chip Seal and Striping on 
Interstate 94 Business (Bismarck Expwy) through the roadway underpass crossing at DOT# 
087682D. 
 
ATTACHMENTS 
Roadway Resurfacing License 25W-24543 – License for Chip Seal and Pavement Marking Work 
(PENDING) 
 Exhibit “B” – Contractor’s Right of Entry Agreement (Sample) 
 
CONTRACTOR RESPONSIBILITIES 
 
A. General. 

Upon execution of the construction contract with the Department, the Contractor must 
coordinate with BNSF prior to commencing work activities for the within BNSF right-of-way as 
outlined in the Roadway Resurfacing License and the Right of Entry Agreement included in 
Exhibit “B” attached hereto.  
 
To obtain the Contractor’s Right to Enter Agreement found in Exhibit “B” of the Roadway 
Resurfacing License, the Contractor must coordinate with BNSF’s Permit Manager, JLL 
(cory.anderson@jll.com), as outlined in the Roadway Resurfacing License attached hereto. 
The agreement will not be fully executed until BNSF’s Permit Manager, JLL, has returned the 
signed agreement. 
 
Submit copies of all correspondence with BNSF or JLL to the Engineer within one business 
day of receipt. 
 
Project delays incurred by the Contractor based on BNSF enforcing its authority in Exhibit “B” 
will be considered a non-excusable delay as specified in Section 108.06 B.6, “Non-Excusable 
Delays”. Any other delays incurred by the Contractor arising from this provision or the exhibits 
will be evaluated by the Engineer as either excusable, non-compensable; excusable, 
compensable; or non-excusable based on the circumstances of the specific delay. 
 
Payments required by the Contractor to BNSF for train delays or damage to the railway 
property shall be borne by the Contractor and are not reimbursable by the Department to the 
Contractor. 
 

mailto:cory.anderson@jll.com
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Any damage to railway facilities resulting from Contractor's operations will be repaired or 
replaced by Railway and the cost of such repairs or replacement must be paid for by the 
NDDOT.  If the Department incurs costs from the railroad in the manner, the Department will 
recoup these costs from the Contractor. 

 
B.  Work Drawings. 

Section 1.G of Exhibit C requires the submission of work drawings for certain activities. Work 
drawings will be required for falsework associated with full depth bridge deck repairs and the 
installation of the anti-icing system. Work drawings may be required for other work, depending 
on specific installation methods or work activities. 

 
C. Railroad Flagging. 

BNSF will bill the Department for railroad flagging costs. The Contractor is responsible for 
coordinating all flagging activities with BNSF’s Roadmaster. The Contractor must submit 
documentation of all discussions with BNSF’s Roadmaster coordinating flagging activities to 
the Engineer. 
 

Bidding Instructions 
The Department has set the “Approx Quantity” of railroad flagging at 1,600. This 
number is the anticipated cost per day for railroad flagging. The bidder must enter the 
anticipated number of days of railroad flagging required to complete the work in the 
“Unit Price” column for railroad flagging. 
 
The quantity entered by the bidder will be multiplied by the 1,600 in the “Approx 
Quantity” column, and the result will be a dollar amount. This dollar amount will be 
added to the bid. The “Total Sum Bid” is the sum of the regular contract items and the 
“Railroad Flagging” item. 

 
If additional work is added to the contract that would affect the required number of railroad 
flagging days, the number of days allowed under the contract will be adjusted accordingly. 

 
D. Railroad Protective Liability Insurance. 

This project crosses the BNSF Railway Company at RR MP 197.23. Direct inquiries regarding 
protective liability insurance to: 
 
Rosa Martinez 
Marsh USA Inc. 
4400 Comerica Bank Tower 
1717 Main Street 
Dallas, TX 75201-7357, USA 
214-303-8519 - Rosa.M.Martinez@marsh.com 
 
Obtain information regarding crossing number 087682D from the Federal Railroad 
Administration website: http://safetydata.fra.dot.gov/Officeofsafety/.  
 

METHOD OF MEASUREMENT AND BASIS OF PAYMENT 
 
A. Railroad Flagging. 

1. General. 
The Department will track days in which railroad flagging is requested but not cancelled in 
a timely manner and days that railroad flagging is required and present. A day will be 
counted for each flagger requested or present. 

mailto:Rosa.M.Martinez@marsh.com
http://safetydata.fra.dot.gov/Officeofsafety/
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2. Flagging Days Incurred are Less than those Bid. 

On each progressive estimate, the Engineer will calculate the amount of railroad flagging 
the Department has been billed for and enter that quantity for railroad flagging, up to the 
quantity bid. 
 
The Engineer will then process a contract price reduction for an amount equivalent to the 
value of the railroad flagging included on that estimate. This is performed to zero out the 
railroad flagging item and balance the overall estimate. 

 
3. Flagging Days Incurred are More than those Bid. 

If the quantity of railroad flagging exceeds the amount bid, the Engineer will cease entering 
amounts for railroad flagging bid item but will continue to process contract price reductions 
for the billed flagging at the rate included in the railroad flagging contract item. 

 
B. Railroad Protective Liability Insurance. 

Include the cost of railroad insurance in the contract unit price for “Railway Protection 
Insurance”. Upon receiving proof of approval of the policies by the railroad company, the 
Department will pay the Contractor the lump sum contract unit price. 

 
C. Railroad Coordination. 

Include all other costs associated with coordination with BNSF and compliance with the 
contents of this Special Provision and attachments in the contract unit price for “Railroad 
Coordination.” The Department will pay for one-half of this item upon receipt of a copy of an 
executed Exhibit “B” and the remaining half upon completion of the project. 



BNSF Roadway Resurfacing License #25W-24543 
 
The attached Roadway Resurfacing License is a placeholder for the time being. Final permit 
documents from BNSF are pending and the final license will be added to the project upon its 
execution via addendum.   
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ROADWAY RESURFACING LICENSE 
 
 

THIS ROADWAY RESURFACING LICENSE ("License") is made to be effective ____________, 20__ (the 
"Effective Date") by and between BNSF RAILWAY COMPANY, a Delaware corporation ("Licensor") and NORTH 
DAKOTA DEPARTMENT OF TRANSPORTATION, a governmental agency of the State of North Dakota ("Licensee"). 
 

In consideration of the mutual covenants contained herein, the parties agree to the following: 
 
GENERAL 
 
1. Grant of License.  Licensor hereby grants Licensee a non-exclusive license, subject to all rights, interests, and 

estates of third parties, including, without limitation, any leases, use rights, easements, liens, or other 
encumbrances, and upon the terms and conditions set forth below, to construct and maintain, in strict accordance 
with the drawings and specifications approved by Licensor as part of Licensee's application process (the "Drawings 
and Specifications"), roadway resurfacing (collectively, the "Project"), across or along Licensor's rail corridor at 
or near the station of _____________ as shown on the attached Drawing No. _____, dated _________, attached 
hereto as Exhibit "A" and incorporated herein by reference (the "Premises").    Notwithstanding either the foregoing 
or anything herein to the contrary, neither Licensee nor its contractor(s) have any right to enter or possess the 
Premises, or commence any contruction or maintenance at the Premises contemplated as a part of the Project prior 
to Licensee’s receipt and approval of a Right of Entry Agreement, as hereinafter defined. 

 
2. Term.  This License shall commence on the Effective Date and shall continue for a period of _______________, 

subject to prior termination as hereinafter described. 
 
3. Existing Improvements.  Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees, 

licensees, easement beneficiaries or lien holders, if any, or interfere with the use, repair, maintenance, or 
replacement of such improvements. 

 
4. Use of the Premises.  Licensee shall use the Premises solely for Project in accordance with the Drawings and 

Specifications.  Licensee is expressly prohibited from using or allowing any telecommunication facilities or 
equipment within the Premises or using or allowing the use of the Premises for any other purpose.  

 
5. Alterations.  Except as set forth in this License, Licensee may not make any alterations to the Premises or 

permanently affix anything to the Premises or any buildings or other structures adjacent to the Premises without 
Licensor's prior written consent. 

 
COMPENSATION 
 
6. License Fee.  Licensee shall pay Licensor, prior to the Effective Date, the sum of _________________ Dollars 

($_____.__) as compensation for the use of the Premises. 
 
7. Costs and Expenses. 
 

7.1 For the purpose of this License, "cost" or "costs" and "expense" or "expenses" includes, but is not limited 
to, actual labor and material costs including all assignable additives, and material and supply costs at 
current value where used. 

 
7.2 Licensee agrees to reimburse Licensor (pursuant to the terms of Section 8 below) for all costs and 

expenses incurred by Licensor in connection with Licensee's use of the Premises or the presence, 
construction, and maintenance of the Project, including but not limited to the furnishing of Licensor's 
flaggers and any vehicle rental costs incurred.  Licensee shall bear the cost of flagger services and other 
safety measures provided by Licensor, when deemed necessary by Licensor's representative.  Flagging 
costs shall include, but not be limited to, the following:  pay for at least an eight (8) hour basic day with time 
and one-half or double time for overtime, rest days and holidays (as applicable); vacation allowance; paid 
holidays (as applicable); railway and unemployment insurance; public liability and property damage 
insurance; health and welfare benefits; transportation; meals; lodging and supervision.  Negotiations for 
railway labor or collective bargaining agreements and rate changes authorized by appropriate Federal 
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authorities may increase flagging rates.  Flagging rates in effect at the time of performance by the flaggers 
will be used to calculate the flagging costs pursuant to this Section 7. 

 
8. Payment Terms.  All invoices are due thirty (30) days after the date of invoice.  If Licensee fails to pay any monies 

due to Licensor within thirty (30) days after the invoice date, then Licensee shall pay interest on such unpaid sum 
from the due date until paid at an annual rate equal to the lesser of (i) the prime rate last published in The Wall 
Street Journal in the preceding December plus two and one-half percent (2-1/2%), or (ii) the maximum rate permitted 
by law. 

 
LICENSOR'S RESERVED RIGHTS; BNSF CROSSING WORK 
 
9. Reserved Rights of Use.  Licensor excepts and reserves the right, to be exercised by Licensor and any other parties 

who may obtain written permission or authority from Licensor: 
 

9.1 to maintain, use, operate, repair, replace, modify and relocate any utility, power or communication 
pipe/lines/cables and appurtenances (other than the Project) and other facilities or structures of like 
character upon, over, under or across the Premises existing as of the Effective Date; 

 
9.2 to construct, maintain, renew, use, operate, change, modify and relocate any tracks or additional facilities, 

structures and related appurtenances upon, over, under or across the Premises; or 
 

9.3 to use the Premises in any manner as Licensor in its sole discretion deems appropriate, provided Licensor 
uses all commercially reasonable efforts to avoid material interference with the use of the Premises by 
Licensee for the purpose specified in Section 4 above. 

 
10. [Intentionally deleted].. 
 
LICENSEE'S OPERATIONS 
 
11. Construction and Maintenance of the Project.  
 
 11.1 Licensee shall, or shall require its contractor to, notify Licensor's Roadmaster, Bryan.Markee@bnsf.com or 

at  telephone (701) 837-6614, at least thirty (30) business days prior to construction of the Project and prior 
to entering the Premises for any subsequent maintenance thereon.  In the event Licensee elects not to 
enter the Premises after notice described herein, Licensee must notify Roadmaster at least 5 business 
days prior to previously noticed entry to avoid incurring charges for flagging.  In the event of emergency, 
Licensee shall notify Licensor of Licensee's entry onto the Premises at the telephone number above as 
soon as practicable and shall promptly thereafter follow up with written notice of such entry. 

 
11.2 Licensee's on-site contractors shall retain/maintain a fully executed copy of this License at all times while 

on the Premises. 
 

11.3 While on the Premises, Licensee shall use only public roadways to cross from one side of Licensor's tracks 
to the other. 

 
11.4 Licensee must, at its sole cost and expense, furnish all labor, materials, tools and equipment for the 

performance of the Project as provided for in the Drawings and Specifications for the Project.  Licensee 
shall, or shall cause its contractor to, complete the Project in strict accordance with the Drawings and 
Specifications and all Legal Requirements, including without limitation completion of the following elements 
as part of the Project work: 

 
11.4.1 Resurface the roadway. 
 
11.4.2 Install pavement marking stop bar in accordance with the Manual on Uniform Traffic Control 

Devices (hereinafter called, "MUTCD"). 
 
11.4.3 Install advance warning signs in accordance with the MUTCD. 
 

mailto:Bryan.Markee@bnsf.com
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11.4.4 Perform all necessary grading and paving, including backfill of excavations and restoration of 
disturbed vegetation on Licensor's right-of-way. 

 
11.4.5 Provide suitable drainage, both temporary and permanent. 
 
11.4.6 Provide all barricades, lights, flagmen or traffic control devices as necessary. 
 
11.4.7 [intentionally deleted] 
 
11.4.8 Clean up the job site to Licensor's satisfaction, including without limitation removal of all 

construction materials, concrete debris, surplus soil, refuse, contaminated soils, asphalt debris, 
litter and other waste materials. 

 
11.5 Under no conditions shall Licensee be permitted to conduct any tests, investigations or any other activity 

using mechanized equipment and/or machinery, or place or store any mechanized equipment, tools or other 
materials, within twenty-five (25) feet of the centerline of any railroad track on the Premises unless Licensee 
has obtained prior written approval from Licensor.  Licensee shall, at its sole cost and expense, perform all 
activities on and about the Premises in such a manner as not at any time to endanger or interfere with (i) 
the existence or use of present or future tracks, roadbeds, or property of Licensor, (ii) the safe operation 
and activities of Licensor or existing third parties, or (iii) the rights or interests of third parties.  If ordered to 
cease using the Premises at any time by Licensor's personnel due to any hazardous condition, Licensee 
shall immediately do so.  Notwithstanding the foregoing right of Licensor, the parties agree that Licensor 
has no duty or obligation to monitor Licensee's use of the Premises to determine the safe nature thereof, it 
being solely Licensee's responsibility to ensure that Licensee's use of the Premises is safe.  Neither the 
exercise nor the failure by Licensor to exercise any rights granted in this Section will alter the liability 
allocation provided by this License. 

 
11.6 Licensee shall, at its sole cost and expense, construct and maintain the Project in such a manner and of 

such material that the Project will not at any time endanger or interfere with (i) the existence or use of 
present or future tracks, roadbeds, or property of Licensor, (ii) the safe operation and activities of Licensor 
or existing third parties, or (iii) the rights or interests of third parties.  The construction of the Project shall 
be completed within one (1) year of the Effective Date, and any subsequent maintenance shall be 
completed within one (1) year of initiation.  Within fifteen (15) days after completion of the construction of 
the Project or the performance of any subsequent maintenance thereon, Licensee shall, at Licensee's own 
cost and expense, restore the Premises to substantially their state as of the Effective Date, unless otherwise 
approved in advance by Licensor in writing.  On or before expiration or termination of this License for any 
reason, Licensee shall, at its sole cost and expense, surrender the Premises to Licensor pursuant to the 
terms and conditions set forth in Section 24 hereof. 

 
11.7 Licensor may direct one or more of its field engineers to observe or inspect the construction and/or 

maintenance of the Project at any time for compliance with the Drawings and Specifications and Legal 
Requirements (defined below).  If ordered at any time to halt construction or maintenance of the Project by 
Licensor's personnel due to non-compliance with the Drawings and Specifications or any other hazardous 
condition, Licensee shall immediately do so.  Notwithstanding the foregoing right of Licensor, the parties 
agree that Licensor has no duty or obligation to observe or inspect, or to halt work on, the Project, it being 
solely Licensee's responsibility to ensure that the Project is constructed and maintained in strict accordance 
with the Drawings and Specifications and in a safe and workmanlike manner in compliance with all terms 
hereof.  Neither the exercise of, nor the failure by Licensor to exercise, any right granted by this Section will 
alter in any way the liability allocation provided by this License.  If at any time Licensee shall, in the sole 
judgment of Licensor, fail to properly perform its obligations under this Section 11, Licensor may, at its 
option and at Licensee's sole expense, arrange for the performance of such work as it deems necessary 
for the safety of its operations and activities.  Licensee shall promptly reimburse Licensor for all costs and 
expenses of such work, pursuant to the terms of Section 8 above.  Licensor's failure to perform any 
obligations of Licensee shall not alter the liability allocation hereunder. 

 
12. Boring and Excavation. 
 
 12.1 If the Project requires any boring, excavation, or similar work on or about any portion of the Premises, and 

such work has been previously approved by Licensor, prior any such work Licensee shall explore the 
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proposed location for such work with hand tools to a depth of at least three (3) feet below the surface of the 
ground to determine whether pipelines or other structures exist below the surface, provided, however, that 
in lieu of the foregoing, Licensee shall have the right to use suitable detection equipment or other generally 
accepted industry practice (e.g., consulting with the Underground Services Association) to determine the 
existence or location of pipelines and other subsurface structures prior to drilling or excavating with 
mechanized equipment.  Licensee may request information from Licensor concerning the existence and 
approximate location of Licensor's underground lines, utilities, and pipelines at or near the vicinity of the 
proposed Project work by contacting Licensor's Telecommunications Helpdesk at least thirty (30) business 
days prior to commencing any Project work requiring boring, excavation or similar work on or about any 
portion of the Premises.  Upon receiving Licensee's timely request, Licensor will provide Licensee with the 
information Licensor has in its possession regarding any existing underground lines, utilities, and pipelines 
at or near the vicinity of the proposed Project work and, if applicable, identify the location of such lines on 
the Premises pursuant to Licensor's standard procedures.  Licensor does not warrant the accuracy or 
completeness of information relating to subsurface conditions of the Premises and Licensee's operations 
will be subject at all times to the liability provisions herein. 

 
12.2 Intentionally deleted. 

 
12.3 Any open hole or boring constructed on the Premises by Licensee shall be safely covered and secured at 

all times when Licensee is not working in the actual vicinity thereof.  Following completion of that portion of 
the work, all holes or borings constructed on the Premises by Licensee shall be:  

 
12.3.1 filled in to surrounding ground level with compacted bentonite grout; or  

 
12.3.2 otherwise secured or retired in accordance with any applicable Legal Requirement.  No excavated 

materials may remain on Licensor's property for more than ten (10) days, but must be properly 
disposed of by Licensee in accordance with applicable Legal Requirements. 

 
 
LIABILITY AND INSURANCE 
 
13. Liability and Indemnification. 
 
 13.1 For purposes of this License: (a) "Indemnitees" means Licensor and Licensor's affiliated companies, 

partners, successors, assigns, legal representatives, officers, directors, shareholders, employees, and 
agents; (b) "Liabilities" means all claims, liabilities, fines, penalties, costs, damages, losses, liens, causes 
of action, suits, demands, judgments, and expenses (including, without limitation, court costs, reasonable 
attorneys' fees, costs of investigation, removal and remediation, and governmental oversight costs) 
environmental or otherwise; and (c) "Licensee Parties" means Licensee or Licensee's officers, agents, 
invitees, licensees, employees, or contractors, or any party directly or indirectly employed by any of them, 
or any party they control or exercise control over. 

 
 13.2 TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL CAUSE ITS CONTRACTOR TO, 

RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS INDEMNITEES FOR, FROM, AND AGAINST 
ANY AND ALL LIABILITIES OF ANY NATURE, KIND, OR DESCRIPTION DIRECTLY OR INDIRECTLY 
ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN WHOLE OR IN PART): 

 
  13.2.1 LICENSEE'S OCCUPATION AND USE OF THE PREMISES, 
 

13.2.2 THE ENVIRONMENTAL CONDITION AND STATUS OF THE PREMISES CAUSED BY OR 
CONTRIBUTED TO BY LICENSEE, OR 

 
13.2.3 ANY ACT OR OMISSION OF ANY LICENSEE PARTY. 
 

13.3 TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE NOW AND FOREVER WAIVES ANY 
AND ALL CLAIMS THAT BY VIRTUE OF ENTERING INTO THIS LICENSE, LICENSOR IS A 
GENERATOR, OWNER, OPERATOR, ARRANGER, OR TRANSPORTER FOR THE PURPOSES OF 
THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT, AS 
AMENDED ("CERCLA") OR OTHER ENVIRONMENTAL LAWS (DEFINED BELOW).  NOTHING IN THIS 
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LICENSE IS MEANT BY EITHER PARTY TO CONSTITUTE A WAIVER OF ANY INDEMNITEE'S 
COMMON CARRIER DEFENSES AND THIS LICENSE SHOULD NOT BE SO CONSTRUED.  IF ANY 
AGENCY OR COURT CONSTRUES THIS LICENSE TO BE A WAIVER OF ANY INDEMNITEE'S 
COMMON CARRIER DEFENSES, LICENSEE SHALL CAUSE ITS CONTRACTOR TO INDEMNIFY, 
HOLD HARMLESS, AND DEFEND INDEMNITEES FOR ANY LIABILITIES RELATED TO THAT 
CONSTRUCTION OF THIS LICENSE.  IN NO EVENT AS BETWEEN LICENSOR AND LICENSEE AS 
TO USE OF THE PREMISES AS CONTEMPLATED BY THIS LICENSE SHALL LICENSOR BE 
RESPONSIBLE TO LICENSEE FOR THE ENVIRONMENTAL CONDITION OF THE PREMISES. 

 
13.4 IF ANY EMPLOYEE OF ANY LICENSEE PARTY ASSERTS THAT HE OR SHE IS AN EMPLOYEE OF 

ANY INDEMNITEE, TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL CAUSE ITS 
CONTRACTOR TO, RELEASE, INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS 
FROM AND AGAINST ANY LIABILITIES ARISING OUT OF OR RELATED TO (IN WHOLE OR IN PART) 
ANY SUCH ASSERTION INCLUDING, BUT NOT LIMITED TO, ASSERTIONS OF EMPLOYMENT BY 
AN INDEMNITEE RELATED TO THE FOLLOWING OR ANY PROCEEDINGS THEREUNDER: THE 
FEDERAL EMPLOYERS' LIABILITY ACT, THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE.   

 
13.5 THE FOREGOING OBLIGATIONS OF LICENSEE AND LICENSEE’'S CONTRACTOR SHALL NOT 

APPLY TO THE EXTENT LIABILITIES ARE PROXIMATELY CAUSED BY THE GROSS NEGLIGENCE 
OR WILLFUL MISCONDUCT OF ANY INDEMNITEE, BUT SHALL, TO THE FULLEST EXTENT 
PERMITTED BY LAW, APPLY TO ALL OTHER LIABILITIES, INCLUDING THOSE ARISING FROM OR 
ATTRIBUTED TO ANY OTHER ALLEGED OR ACTUAL NEGLIGENCE, INTENTIONAL ACTS, OR 
STRICT LIABILITY OF ANY INDEMNITEE. 

 
13.6 Upon written notice from Licensor, Licensee agrees to tender to its Contractor the defense of any lawsuit 

or other proceeding brought against any Indemnitee by any entity, relating to any matter covered by this 
License for which Licensee’'s Contractor has an obligation to assume liability for and/or save and hold 
harmless any Indemnitee.  Licensee’'s Contractor shall pay all costs and expenses incident to such defense, 
including, but not limited to, reasonable attorneys' fees, investigators' fees, litigation and appeal expenses, 
settlement payments, and amounts paid in satisfaction of judgments. 

 
13.7 Licensee shall cause Licensee's contactor to perform all such construction, installation, maintenance, 

repairs and removal of the Project in accordance with the terms and conditions of this License.  Licensee 
shall require that prior to entry upon the Premises, each of Licensee's contractors performing work on the 
Project or entering the Premises on behalf of Licensee for any purpose to enter into and comply with the 
Contractor's Right of Entry Agreement ("Right of Entry Agreement") in the form attached hereto as Exhibit 
"B" and incorporated herein. 

 
14. Personal Property Risk of Loss.  ALL PERSONAL PROPERTY, INCLUDING, BUT NOT LIMITED TO, FIXTURES, 

EQUIPMENT, OR RELATED MATERIALS UPON THE PREMISES WILL BE AT THE RISK OF LICENSEE ONLY, 
AND NO INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT THEREOF, WHETHER OR 
NOT DUE IN WHOLE OR IN PART TO THE NEGLIGENCE OF ANY INDEMNITEE. 

 
15. Insurance.  Licensee is a governmental agency of the State of North Dakota and has liability coverage through the 

Risk Management Fund, pursuant to N.D.C.C. Chapter 32-12.2.  Coverage meets or exceeds the minimum limits 
of insurance specified below. Licensee shall provide Licensor a certificate of financial responsibility upon request.  
Licensee's contractors will be required to sign the Right of Entry Agreement and provide the required insurance 
certificate prior to performing any work or entering the Premises. 

 
15.1 Commercial General Liability Insurance.  This insurance shall contain broad form contractual liability with a 

combined single limit of a minimum of $5,000,000 each occurrence and an aggregate limit of at least 
$10,000,000 but in no event less than the amount otherwise carried by Licensee.  Coverage must be 
purchased on a post 2004 ISO occurrence or equivalent and include coverage for, but not limited to, the 
following: 
 Bodily Injury and Property Damage 
 Fire legal liability 
 Products and completed operations 
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15.2 Business Automobile Insurance.  This insurance shall contain a combined single limit of at least $1,000,000 

per occurrence, and include coverage for, but not limited to the following: 
 Bodily injury and property damage. 
 Any and all vehicles owned, used or hired. 

  
15.3 Workers' Compensation and Employers' Liability Insurance.  This insurance shall include coverage for, 

but not limited to: 
 Licensee's statutory liability under the workers' compensation laws of the state(s) in which the services 

are to be performed.  If optional under state laws, the insurance must cover all employees anyway. 
 Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by disease policy 

limit, $500,000 by disease each employee. 
  

15.4 Intentionally deleted. 
 

15.5 Intentionally deleted. 
 

15.6 Other Requirements: 
 

15.6.1 Licensee shall furnish to Licensor an acceptable certificate(s) of financial responsibility including 
a signature of the authorized representative.  Licensee shall notify Licensor in writing at least 30 
days prior to any change in its liability program.  In the event of a claim or lawsuit involving 
Licensor arising out of this License, Licensee will make available any required policy covering 
such claim or lawsuit. 

 
15.6.2 Failure to provide evidence as required by this Section 15 shall entitle, but not require, Licensor 

to terminate this License immediately.  Acceptance of a certificate that does not comply with this 
Section shall not operate as a waiver of Licensee's obligations hereunder. 

 
15.6.3  The fact that insurance (including, without limitation, self-insurance) is obtained by Licensee shall 

not be deemed to release or diminish the liability of Licensee, including, without limitation, liability 
under the indemnity provisions of this License.  Damages recoverable by Licensor shall not be 
limited by the amount of the required insurance coverage. 

 
15.6.4 These insurance provisions are intended to be a separate and distinct obligation on the part of 

the Licensee.  Therefore, these provisions shall be enforceable and Licensee shall be bound 
thereby regardless of whether or not indemnity provisions are determined to be enforceable. 

 
15.6.5  For purposes of this Section 15, Licensor shall mean "Burlington Northern Santa Fe, LLC", "BNSF 

Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
 

COMPLIANCE WITH LAWS, REGULATIONS, AND ENVIRONMENTAL MATTERS 
 
16. Compliance with Laws, Rules, and Regulations. 
 

16.1 Licensee shall observe and comply with any and all laws, statutes, regulations, ordinances, orders, 
covenants, restrictions, or decisions of any court of competent jurisdiction ("Legal Requirements") relating 
to the construction, maintenance, and use of the Project and the use of the Premises. 

 
16.2 Prior to entering the Premises, Licensee shall and shall cause its contractor(s) to comply with all of 

Licensor's applicable safety rules and regulations.  Licensee must ensure that each of its employees, 
contractors, agents or invitees entering upon the Premises completes the safety orientation program at the 
Website "www.BNSFcontractor.com" (the "Safety Orientation") within one year prior to entering upon the 
Premises.  Additionally, Licensee must ensure that each and every employee of Licensee, its contractors, 
agents and invitees possess a card certifying completion of the Safety Orientation prior to entering upon 
the Premises.  Licensee must renew the Safety Orientation annually. 

 
16.3 Licensee shall obtain on or before the date it or its contractor enters the Premises, any and all additional 

rights-of way, easements, licenses and other agreements relating to the grant of rights and interests in 
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and/or access to the Premises (collectively, the "Rights") and such other rights, licenses, permits, 
authorizations, and approvals (including without limitation, any necessary local, state, federal or tribal 
authorizations and environmental permits) that are necessary in order to permit Licensee to construct, 
maintain, own and operate the Project and otherwise to perform its obligations hereunder in accordance 
with the terms and conditions hereof. 

 
16.4 Licensee shall either require that the initial stated term of each such Rights be for a period that does not 

expire, in accordance with its ordinary terms, prior to the last day of the term of this License or, if the initial 
stated term of any such Right expires in accordance with its ordinary terms on a date earlier than the last 
day of the term of this License, Licensee shall, at its cost, exercise any renewal rights thereunder, or 
otherwise acquire such extensions, additions and/or replacements as may be necessary, in order to cause 
the stated term thereof to be continued until a date that is not earlier than the last day of the term of this 
License.  

 
16.5 Upon the expiration or termination of any Right that is necessary in order for Licensee to own, operate or 

use the Project in accordance with the terms and conditions of this License, this License thereby shall 
automatically expire upon such expiration or termination of the Right. 

 
17. Environmental. 
 
 17.1 Licensee shall strictly comply with all federal, state and local environmental Legal Requirements and 

regulations in its use of the Premises, including, but not limited to, the Resource Conservation and Recovery 
Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials 
Transportation Act, and CERCLA (collectively referred to as the "Environmental Laws").  Licensee shall 
not maintain a treatment, storage, transfer or disposal facility, or underground storage tank, as defined by 
Environmental Laws on the Premises.  Licensee shall not release or suffer the release of oil or hazardous 
substances, as defined by Environmental Laws on or about the Premises. 

 
17.2 Licensee covenants that it will not handle or transport "hazardous waste" or "hazardous substances", as 

"hazardous waste" and "hazardous substances" may now or in the future be defined by any federal, state, 
or local governmental agency or body on Licensor's property.  Licensee agrees periodically to furnish 
Licensor with proof, satisfactory to Licensor that Licensee is in compliance with the provisions of this 
Section 17.2. 

 
17.3 Licensee shall give Licensor immediate notice to Licensor's Resource Operations Center at (800) 832-5452 

of any known (i) release of hazardous substances on, from, or affecting the Premises, (ii) violation of 
Environmental Laws, or (iii) inspection or inquiry by governmental authorities charged with enforcing 
Environmental Laws with respect to Licensee's use of the Premises.  Licensee shall use the best efforts to 
promptly respond to any release on, from, or affecting the Premises. Licensee also shall give Licensor 
immediate notice of all measures undertaken on behalf of Licensee to investigate, remediate, respond to 
or otherwise cure such release or violation. 

 
17.4 If Licensor has notice from Licensee or otherwise of a release or violation of Environmental Laws arising in 

any way with respect to the Project which occurred or may occur during the term of this License, Licensor 
may require Licensee, at Licensee's sole risk and expense, to take timely measures to investigate, 
remediate, respond to or otherwise cure such release or violation affecting the Premises or Licensor's right-
of-way. 

 
17.5 Licensee shall promptly report to Licensor in writing any conditions or activities upon the Premises known 

to Licensee which create a risk of harm to persons, property or the environment and shall take whatever 
action is necessary to prevent injury to persons, property, or the environment arising out of such conditions 
or activities; provided, however, that Licensee's reporting to Licensor shall not relieve Licensee of any 
obligation whatsoever imposed on it by this License.  Licensee shall promptly respond to Licensor's request 
for information regarding said conditions or activities. 

 
DISCLAIMER OF WARRANTIES 
 
18. No Warranties. 
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18.1 LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO THOSE EXPRESSLY STATED IN THIS 
LICENSE AND SHALL NOT INCLUDE ANY IMPLIED DUTIES OR IMPLIED WARRANTIES, NOW OR 
IN THE FUTURE.  NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE BY LICENSOR 
OTHER THAN THOSE CONTAINED IN THIS LICENSE.  LICENSEE HEREBY WAIVES ANY AND ALL 
WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO THE PREMISES OR WHICH MAY EXIST 
BY OPERATION OF LAW OR IN EQUITY, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF 
MERCHANTABILITY, HABITABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 

 
18.2 LICENSOR MAKES NO WARRANTY, REPRESENTATION OR CONDITION OF ANY KIND, EXPRESS 

OR IMPLIED, CONCERNING (A) THE SCOPE OF THE LICENSE OR OTHER RIGHTS GRANTED 
HEREUNDER TO LICENSEE OR (B) WHETHER OR NOT LICENSEE'S CONSTRUCTION, 
MAINTENANCE, OWNERSHIP, USE OR OPERATION OF THE PROJECT WILL VIOLATE OR 
INFRINGE UPON THE RIGHTS, INTERESTS AND ESTATES OF THIRD PARTIES, INCLUDING, 
WITHOUT LIMITATION, ANY LEASES, USE RIGHTS, EASEMENTS AND LIENS OF ANY THIRD 
PARTY.   

 
19. Disclaimer of Warranty for Quiet Enjoyment.  LICENSOR DOES NOT WARRANT ITS TITLE TO THE PREMISES 

NOR UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION OR USE THEREOF.  NO 
COVENANT OF QUIET ENJOYMENT IS MADE. 

 
20. Eviction at Risk of Licensee.  In case of the eviction of Licensee by anyone owning, claiming title to, or claiming any 

interest in the Premises, or by the abandonment by Licensor of the affected rail corridor, Licensor shall not be liable 
(i) to refund Licensee any compensation paid hereunder, except for the pro-rata part of any recurring charge paid 
in advance, or (ii) for any damage Licensee sustains in connection with the eviction. 

 
LIENS AND TAXES 
 
21. Liens and Charges.  Licensee shall promptly pay and discharge any and all liens arising out of any construction, 

alterations or repairs done, suffered or permitted to be done by Licensee on Premises. Licensor is hereby authorized 
to post any notices or take any other action upon or with respect to Premises that is or may be permitted by law to 
prevent the attachment of any such liens to Premises; provided, however, that failure of Licensor to take any such 
action shall not relieve Licensee of any obligation or liability under this Section 21 or any other Section of this 
License. 

 
22. Taxes.  Licensee shall pay when due any taxes, assessments or other charges (collectively, "Taxes") levied or 

assessed by any governmental or quasi-governmental body upon the Project, or any other improvements 
constructed or installed on the Premises by or for Licensee (collectively, the "Improvements") or any Taxes levied 
or assessed against Licensor or the Premises that are attributable to the Improvements. 

 
DEFAULT, TERMINATION, AND SURRENDER 
 
23. Default and Termination.  In addition to and not in limitation of Licensor's right to terminate for failure to provide 

evidence of insurance as required pursuant to the terms of Section 15, the following events are also deemed to be 
events of default pursuant to which Licensor has the right to terminate as set forth below: 

 
23.1 If default shall be made in any of Licensee's covenants, agreements, or obligations contained in this License 

and Licensee fails to cure said default within thirty (30) days after written notice is provided to Licensee by 
Licensor, or in case of any assignment or transfer of this License in violation of Section 26 below, Licensor 
may, at its option, terminate this License by serving five (5) days' notice in writing upon Licensee.  
Notwithstanding the foregoing, Licensor shall have the right to terminate this License immediately if 
Licensee fails to provide evidence of insurance as required in Section 15. 

 
23.2 Should Licensee not comply fully with the obligations of Section 17 regarding the handling or transporting 

of hazardous waste or hazardous material, notwithstanding anything contained in any other provision of 
this License, Licensor may, at its option, terminate this License by serving five (5) days' notice of termination 
upon Licensee. 

 
23.3 Any waiver by Licensor of any default or defaults shall not constitute a waiver of the right to terminate this 

License for any subsequent default or defaults, nor shall any such waiver in any way affect Licensor's ability 
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to enforce any Section of this License.  The remedy set forth in this Section 23 shall be in addition to, and 
not in limitation of, any other remedies that Licensor may have at law or in equity. 

 
23.4 In addition to and not in limitation of Licensor's rights to terminate this License for failure to provide evidence 

of insurance or occurrence of defaults as described above, this License may be terminated by either party, 
at any time, by serving thirty (30) days' written notice of termination upon the other party.  Such termination 
shall not release either party hereto from any liability or obligation under the License, whether of indemnity 
or otherwise, resulting from any acts, omissions or events happening prior to the date of termination or 
thereafter in case by the terms of the License it is provided that anything shall or may be done after 
termination hereof. 

 
23.5 If Licensor does not receive an executed Right of Entry Agreement from Licensee’s contractor within 18 

months of the Effective Date, Licensor may, at its option, terminate this License by serving five (5) days' 
notice in writing upon Licensee.   

 
24. Surrender of the Premises. 
 
 24.1 On or before expiration or termination of this License for any reason, Licensee shall, at its sole cost and 

expense: 
 

24.1.1 if so directed by Licensor in writing, remove the Improvements, the Project and all appurtenances 
thereto, or, at the sole discretion of Licensor, appropriately decommission the Project with a method 
satisfactory to Licensor; 

 
24.1.2 report and restore any damage to the Premises or Licensor's other property arising from, growing 

out of, or connected with Licensee's use of the Premises;  
 

24.1.3 remedy any unsafe conditions on the Premises created or aggravated by Licensee; and  
 

24.1.4 leave the Premises in substantially the condition which existed as of the Effective Date. 
 

24.2 Upon any expiration or termination of this License, if Licensee fails to surrender the Premises to Licensor 
or if Licensee fails to complete its obligations under Section 24.1 above (the "Restoration Obligations"), 
Licensee shall have a limited license to enter upon the Premises solely to the extent necessary for Licensee 
to complete the Restoration Obligations, and all liabilities and obligations of Licensee hereunder shall 
continue in effect until the Premises are surrendered and the Restoration Obligations are completed. 
Neither termination nor expiration shall release Licensee from any liability or obligation under this License, 
whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the date 
of termination, or, if later, the date when Licensee surrenders the Premises and all of the Restoration 
Obligations are completed. 

 
24.3 If Licensee fails to complete the Restoration Obligations within thirty (30) days after the date of such 

termination of its tenancy, then Licensor may, at its election, either: (i) remove the Project and the other 
Improvements or otherwise restore the Premises, and in such event Licensee shall, within thirty (30) days 
after receipt of bill therefor, reimburse Licensor for cost incurred, (ii) upon written notice to Licensee, take 
and hold the Project and the other Improvements and personal property as its sole property, without 
payment or obligation to Licensee therefor, or (iii) specifically enforce Licensee's obligation to restore and/or 
pursue any remedy at law or in equity against Licensee for failure to so restore.  Further, if Licensor has 
consented to the Project and the other Improvements remaining on the Premises following termination, 
Licensee shall, upon request by Licensor, provide a bill of sale in a form acceptable to Licensor conveying 
the Project and the other Improvements to Licensor. 

 
MISCELLANEOUS 
 
25. Successors and Assigns.  All provisions contained in this License shall be binding upon, inure to the benefit of, and 

be enforceable by the respective successors and assigns of Licensor and Licensee to the same extent as if each 
such successor and assign was named a party to this License. 

 
26. Assignment. 
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 26.1 Licensee may not sell, assign, transfer, or hypothecate this License or any right, obligation, or interest 

herein (either voluntarily or by operation of law, merger, or otherwise) without the prior written consent of 
Licensor, which consent may not be unreasonably withheld or delayed by Licensor.  Any attempted 
assignment by Licensee in violation of this Section 26 shall be a breach of this License and, in addition, 
shall be voidable by Licensor in its sole and absolute discretion. 

 
26.2 For purposes of this Section 26, the word "assign" shall include without limitation (a) any sale of the equity 

interests of Licensee following which the equity interest holders of Licensee immediately prior to such sale 
own, directly or indirectly, less than 50% of the combined voting power of the outstanding voting equity 
interests of Licensee, (b) any sale of all or substantially all of the assets of (i) Licensee and (ii) to the extent 
such entities exist, Licensee's parent and subsidiaries, taken as a whole, or (c) any reorganization, 
recapitalization, merger or consolidation involving Licensee.  Notwithstanding the foregoing, any 
reorganization, recapitalization, merger or consolidation following which the equity interest holders of 
Licensee immediately prior to such reorganization, recapitalization, merger or consolidation own, directly 
or indirectly, at least 50% of the combined voting power of the outstanding voting equity interests of 
Licensee or any successor thereto or the entity resulting from such reorganization, recapitalization, merger 
or consolidation shall not be deemed an assignment.  THIS LICENSE SHALL NOT RUN WITH THE LAND 
WITHOUT THE EXPRESS WRITTEN CONSENT OF LICENSOR, SUCH CONSENT TO BE IN 
LICENSOR'S SOLE DISCRETION. 

 
26.3 Notwithstanding the provisions of Section 26.1 above or anything contained in this License to the contrary, 

if Licensee sells, assigns, transfers, or hypothecates this License or any interest herein in contravention of 
the provisions of this License (a "Purported Assignment") to another party (a "Purported Transferee"), 
the Purported Transferee's enjoyment of the rights and privileges granted under this License shall be 
deemed to be the Purported Transferee's agreement to be bound by all of the terms and provisions of this 
License, including but not limited to the obligation to comply with the provisions of Section 15 above 
concerning insurance requirements.  In addition to and not in limitation of the foregoing, Licensee, for itself, 
its successors and assigns, shall indemnify, defend and hold harmless Licensor for all Liabilities of any 
nature, kind or description of any person or entity directly or indirectly arising out of, resulting from or related 
to (in whole or in part) a Purported Assignment.  

 
26.4 The provisions of this Section 26 shall survive the expiration or earlier termination of this License. 

 
27. Notices.  Any notice, invoice, or other writing required or permitted to be given hereunder by one party to the other 

shall be in writing and the same shall be given and shall be deemed to have been served and given if (i) placed in 
the United States mail, certified, return receipt requested, or (ii) deposited into the custody of a nationally recognized 
overnight delivery service, addressed to the party to be notified at the address for such party specified below, or to 
such other address as the party to be notified may designate by giving the other party no less than thirty (30) days' 
advance written notice of such change in address. 

 
If to Licensor:  Jones Lang LaSalle Brokerage, Inc. 

4200 Buckingham Rd, Ste 110 
Fort Worth, TX 76155 
Attn:  Permits/Licenses 

 
with a copy to:  BNSF Railway Company 

2301 Lou Menk Dr., GOB 3W  
Fort Worth, TX 76131 

  Attn:  Senior Manager Real Estate 
 
If to Licensee:  North Dakota Department of Transportation 

    Office of Project Development  
608 East Boulevard Ave 

    Bismarck, ND  58505 
 
28. Survival.  Neither termination nor expiration will release either party from any liability or obligation under this License, 

whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the date of 
termination or expiration, or, if later, the date when the Project work and the other Improvements are removed and 



  Tracking #_____________ 
 

Form 424; Rev. 20140801 
11 

the Premises are restored to its condition as of the Effective Date. 
 
29. Recordation.  It is understood and agreed that this License shall not be placed in the public real property records of 

_________ County,North Dakota. The parties further understand that North Dakotalaw limits the ability of Licensee 
to shield from public disclosure any information given to Licensee. Accordingly, the parties agree to work together 
to avoid disclosures of this License or other information which could result in economic loss or damage to Licensor 
because of mandatory disclosure requirements to third persons.  Licensee shall give Licensor reasonable notice of 
public records requests for this License or other Licensor documents. 

 
30. Intentionally deleted. 
 
31. Severability.  To the maximum extent possible, each provision of this License shall be interpreted in such manner 

as to be effective and valid under applicable law, but if any provision of this License shall be prohibited by, or held 
to be invalid under, applicable law, such provision shall be ineffective solely to the extent of such prohibition or 
invalidity, and this shall not invalidate the remainder of such provision or any other provision of this License. 

 
32. Integration.  This License is the full and complete agreement between Licensor and Licensee with respect to all 

matters relating to Licensee's use of the Premises, and supersedes any and all other agreements between the 
parties hereto relating to Licensee's use of the Premises as described herein. However, nothing herein is intended 
to terminate any surviving obligation of Licensee or Licensee's obligation to defend and hold Licensor harmless in 
any prior written agreement between the parties.  

 
33. Joint and Several Liability.  If Licensee consists of two or more parties, all the covenants and agreements of 

Licensee herein contained shall be the joint and several covenants and agreements of such parties. 
 
34. Waiver.  The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair the right 

of Licensor to enforce that provision for any subsequent breach thereof. 
 
35. Interpretation. 
 

35.1 This License shall be interpreted in a neutral manner, and not more strongly for or against any party based 
upon the source of the draftsmanship; both parties hereby agree that this License shall not be subject to 
the principle that a contract would be construed against the party which drafted the same.  Article titles, 
headings to sections and paragraphs and the table of contents (if any) are inserted for convenience of 
reference only and are not intended to be a part or to affect the meaning or interpretation hereof.  The 
exhibit or exhibits referred to herein shall be construed with and as an integral part of this License to the 
same extent as if they were set forth verbatim herein. 

 
35.2 As used herein, "include", "includes" and "including" are deemed to be followed by "without limitation" 

whether or not they are in fact followed by such words or words of like import; "writing", "written" and 
comparable terms refer to printing, typing, lithography and other means of reproducing words in a visible 
form; references to any person are also to that person's successors and permitted assigns; "hereof", 
"herein", "hereunder" and comparable terms refer to the entirety hereof and not to any particular article, 
section, or other subdivision hereof or attachment hereto; references to any gender include references to 
the masculine or feminine as the context requires; references to the plural include the singular and vice 
versa; and references to this License or other documents are as amended, modified or supplemented from 
time to time. 

 
36. Counterparts.  This License may be executed in multiple counterparts, each of which shall, for all purposes, be 

deemed an original but which together shall constitute one and the same instrument, and the signature pages from 
any counterpart may be appended to any other counterpart to assemble fully executed documents, and counterparts 
of this License may also be exchanged via email or electronic facsimile machines and any email or electronic 
facsimile of any party's signature shall be deemed to be an original signature for all purposes. 

 
37. Licensor's Representative.  Jones Lang LaSalle Brokerage, Inc. is acting as representative for BNSF Railway 

Company. 
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 This License has been duly executed by the parties hereto as of the date below each party's signature; to be 
effective, however, as of the Effective Date. 
 
 
LICENSOR:  
  

BNSF RAILWAY COMPANY, a Delaware corporation 
 

 By: Jones Lang LaSalle Brokerage, Inc. 
4200 Buckingham Rd, Ste. 110 
Fort Worth, TX  76155 

   
   
 By:  
  

Title: 
Shane Krueger 
Vice President – Permits & Special Projects 

  
Date: 

 

   
   
   
LICENSEE:  

 
NORTH DAKOTA DEPARTMENT OF TRANSPORTATION, a governmental agency of the State 
of North Dakota  
 

  608 East Boulevard Ave 
Bismarck, ND  58505 

   
   
 By:  
  

Title: 
 

  
Date: 

 

 
 

 
 



 

 

EXHIBIT "B" 
 
 

CONTRACTOR'S RIGHT OF ENTRY AGREEMENT 
FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF 

BNSF RAILWAY COMPANY 
 
 This Right of Entry Agreement ("Agreement") is made to be effective ____________, 20__ 
("Effective Date"), by and between BNSF RAILWAY COMPANY ("Railroad"), a Delaware 
corporation, and ___________________________, a(n) __________________ ("Contractor"). 
  

WHEREAS, Railroad operates a freight transportation system by rail with operations 
throughout the United States and Canada; and 
  

WHEREAS, NORTH DAKOTA DEPARTMENT OF TRANSPORTATION ("Licensee") has 
licensed the Premises under that certain License dated ______________, 20__ ("License").  
Licensee desires Contractor to perform certain construction services upon the Premises (defined 
herein), and Contractor is willing to perform such services. 
 
 NOW, THEREFORE, in consideration of Railroad entering this Agreement with Contractor 
and granting Contractor permission to enter upon the Premises, Contractor agrees with Railroad 
as follows: 
 
SECTION 1.  SCOPE OF SERVICES  
 
 Contractor will perform the following services, hereinafter described as "Work":   
 
 _________________________________________________________________ 
 
 Performance of the Work will necessarily require Contractor to enter Railroad's right of way 
and property as shown on Drawing No. _______, dated __________ marked Exhibit "A" attached 
hereto and incorporated herein ("Premises").  Contractor agrees that no work will be commenced 
on the Premises until (i) this Agreement is executed by both Contractor and Railroad, and (ii) 
Contractor provides Railroad with the insurance contemplated herein. Contractor further agrees 
that if this Agreement is not executed by the owner, general partner, president or vice-president of 
Contractor, Contractor will furnish Railroad with evidence certifying that the signatory is empowered 
to execute this Agreement. 
 
SECTION 2.  TERM; PAYMENT OF FEES 
 
 This Agreement is effective from the date of the mutual execution until the earlier to occur 
of (i) the completion of the Work; or (ii) termination or earlier expiration of the License; provided 
that if the Work is not complete by one (1) year; Railroad shall have the right to terminate this 
Agreement upon written notice to Contractor. Contractor acknowledges and agrees that Licensee 
will be solely responsible for paying Contractor for the Work. Contractor will be solely responsible 
for paying its subcontractors and materialmen (if any).  Contractor shall promptly, and in any case 
no later than ten (10) days after notice of the filing thereof, pay and discharge any and all liens 
arising out of any portion of the Work performed by Contractor's subcontractors or materialmen, or 
any other activities done, suffered or permitted to be done on behalf of Contractor on the Premises, 
and shall indemnify, defend and hold harmless Railroad from any such liens.  Railroad is hereby 
authorized to post any notices or take any other action upon or with respect to the Premises that is 
or may be permitted by law to prevent the attachment of any such liens to the Premises; provided, 



 

 

however, that failure of Railroad to take any such action shall not relieve Licensee or Contractor of 
any obligation or liability under this Section 2 or any other section of this Agreement. 
 
SECTION 3.  RELEASE OF LIABILITY AND INDEMNITY 
 

(a) Contractor hereby waives, releases, indemnifies, defends and holds harmless 
Railroad for, from and against all judgments, awards, claims, demands, and expenses 
(including reasonable attorneys' fees), for injury or death to all persons, including Railroad's 
and Contractor's officers and employees, and for loss and damage to property belonging 
to any person, arising in any manner from Contractor's or any of Contractor's 
subcontractors' acts or omissions or any work performed on or about the Premises or 
Railroad's other property or right of way.  THE LIABILITY ASSUMED BY CONTRACTOR 
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE DESTRUCTION, 
DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY 
THE NEGLIGENCE OF RAILROAD, ITS AGENTS, SERVANTS, EMPLOYEES OR 
OTHERWISE, EXCEPT TO THE EXTENT THAT SUCH CLAIMS ARE PROXIMATELY 
CAUSED BY THE INTENTIONAL MISCONDUCT OR GROSS NEGLIGENCE OF 
RAILROAD. 

 
(b) THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR 
INCLUDES ANY CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILROAD 
UNDER THE FEDERAL EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR 
STRICT LIABILITY UNDER THE SAFETY APPLIANCE ACT OR THE LOCOMOTIVE 
INSPECTION ACT, WHENEVER SO CLAIMED. 

 
(c) Contractor further agrees, at its expense, in the name and on behalf of Railroad, 
that it will adjust and settle all claims made against Railroad, and will, at Railroad's 
discretion, appear and defend any suits or actions of law or in equity brought against 
Railroad on any claim or cause of action arising or growing out of or in any manner 
connected with any liability assumed by Contractor under this Agreement for which 
Railroad is liable or is alleged to be liable. Railroad will give notice to Contractor, in writing, 
of the receipt or pendency of such claims and thereupon Contractor must proceed to adjust 
and handle to a conclusion such claims, and in the event of a claim brought against 
Railroad, Railroad may forward summons and complaint or other process in connection 
therewith to Contractor, and Contractor, at Railroad's discretion, must defend, adjust, or 
settle such suits and protect, indemnify, and save harmless Railroad from and against all 
damages, judgments, decrees, reasonable attorneys' fees, costs, and expenses growing 
out of or resulting from or incident to any such claims or suits. 

 
(d) It is mutually understood and agreed that the assumption of liabilities and 
indemnification provided for in this Agreement will survive any termination of this 
Agreement. 

 
SECTION 4.  INSURANCE 
 

(a) Contractor must, at its sole cost and expense, procure and maintain during the life 
of this Agreement the following insurance coverages: 

 
(i) Commercial General Liability Insurance. This insurance must contain 

broad form contractual liability with a combined single limit of a minimum 
of $5,000,000 each occurrence and an aggregate limit of at least 
$10,000,000 but in no event less than the amount otherwise carried by the 
Contractor.  Coverage must be purchased on a post 2004 ISO occurrence 



 

 

form or equivalent and include coverage for, but not limited to, the 
following: 

 
• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

 
This policy must also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

 
• The definition of insured contract must be amended to remove any 

exclusion or other limitation for any work being done within fifty (50) feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad and 

Jones Lang LaSalle Brokerage, Inc. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 
 

It is agreed that the Workers' Compensation and employers' liability related 
exclusions in the Commercial General Liability Insurance policy(ies) required 
herein are intended to apply to employees of the policy holder and shall not apply 
to Railroad employees.  

 
No other endorsements limiting coverage may be included on the policy with 
regard to the work being performed under this Agreement or otherwise with respect 
to any obligations under this Agreement.  

 
(ii) Business Automobile Insurance. This insurance must contain a combined 

single limit of at least $1,000,000 per accident, and include coverage for, 
but not limited to the following: 
 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

 
The policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

 
• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 
 

(iii) Workers' Compensation and Employers' Liability Insurance. This 
insurance shall include coverage for, but not limited to: 
 

• Contractor's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed.  If optional under State law, 
the insurance must cover all employees anyway. 



 

 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

 
This policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
 

(iv) Railroad Protective Liability Insurance. This insurance must name only Railroad as 
the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 
in the aggregate.  The policy must be issued on a standard ISO form CG 00 35 12 
04 and include the following: 

 
• Endorsed to include the Pollution Exclusion Amendment. 
• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to include Evacuation Expense Coverage Endorsement. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or services under this Agreement. 
• Definition of "Physical Damage to Property" shall be endorsed to read: 

"means direct and accidental loss of or damage to all property owned by 
any named insured and all property in any named insured's care, custody, 
and control arising out of the acts or omissions of the contractor named on 
the Declarations." 

 
In lieu of providing a Railroad Protective Liability Policy, for a period of one (1) year from 
the Effective Date, Licensee may participate in Licensor's Blanket Railroad Protective 
Liability Insurance Policy available to Licensee or its contractor.  The limits of coverage are 
the same as above.  The cost is $___________________. 

 
 I elect to participate in Licensor's Blanket Policy; 
  
 I elect not to participate in Licensor's Blanket Policy. 

 
(v) Intentionally deleted. 

 
(vi) In addition to the foregoing, the following other requirements shall apply to this 
Agreement: 

 
 

Where allowable by law, all policies (applying to coverage listed above) must not contain 
an exclusion for punitive damages. 

 
Contractor agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad. In addition, its insurers, through the terms of the policy or policy 
endorsement, waive their right of subrogation against Railroad for all claims and suits.  The 
certificate of insurance must reflect the waiver of subrogation endorsement Contractor 
further waives its right of recovery, and its insurers also waive their right of subrogation 
against Railroad, for loss of its owned or leased property or property under its care, custody 
or control. 

 
Allocated loss expense shall be in addition to all policy limits for coverages referenced 
above. 



 

 

 
Contractor is not allowed to self-insure without the prior written consent of Railroad. If 
granted by Railroad, any self-insured retention or other financial responsibility for claims 
shall be covered directly by Contractor in lieu of insurance.  Any and all Railroad liabilities 
that would otherwise, in accordance with the provisions of this Agreement, be covered by 
Contractor's insurance will be covered as if Contractor elected not to include a deductible, 
self-insured retention or other financial responsibility for claims. 

 
Prior to commencing the Work, Contractor shall furnish to Railroad an acceptable 
certificate(s) of insurance from an authorized representative evidencing the required 
coverage(s), endorsements, and amendments.  

 
Contractor shall notify Railroad in writing at least thirty (30) days prior to any cancellation, 
non-renewal, substitution or material alteration. 
 
Any insurance policy must be written by a reputable insurance company acceptable to 
Railroad or with a current Best's Guide Rating of A- and Class VII or better and authorized 
to do business in the state(s) in which the service is to be provided. 
 
Contractor represents that this Agreement has been thoroughly reviewed by Contractor's 
insurance agent(s)/broker(s), who have been instructed by Contractor to procure the 
insurance coverage required by this Agreement.   
 
Not more frequently than once every five years, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the 
railroad industry and underwriting practices in the insurance industry. 
 
If any portion of the operation is to be subcontracted by Contractor, Contractor must require 
that the subcontractor provide and maintain the insurance coverages set forth herein, 
naming Railroad as an additional insured, and requiring that the subcontractor release, 
defend and indemnify Railroad to the same extent and under the same terms and 
conditions as Contractor is required to release, defend and indemnify Railroad herein. 
 
Failure to provide evidence as required by this Section 4 will entitle, but not require, 
Railroad to terminate this Agreement immediately.  Acceptance of a certificate that does 
not comply with this section will not operate as a waiver of Contractor's obligations 
hereunder. 
 
The fact that insurance (including, without limitation, self-insurance) is obtained by 
Contractor will not be deemed to release or diminish the liability of Contractor including, 
without limitation, liability under the indemnity provisions of this Agreement.  Damages 
recoverable by Railroad will not be limited by the amount of the required insurance 
coverage.  

 
In the event of a claim or lawsuit involving Railroad arising out of this Agreement, 
Contractor will make available any required policy covering such claim or lawsuit.  
 
For purposes of this Section 4, "Railroad" means "Burlington Northern Santa Fe, LLC", 
"BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
 
These insurance provisions are intended to be a separate and distinct obligation on the 
part of the Contractor.  Therefore, these provisions shall be enforceable and Contractor 



 

 

shall be bound thereby regardless of whether or not indemnity provisions are determined 
to be enforceable in the jurisdiction in which the work covered hereunder is performed. 

 
SECTION 5.  CONTRACTOR REQUIREMENTS 
 
(a) While on or about the Premises, Contractor must fully comply with Railroad's "Contractor 

Requirements", including (but not limited to) clearance requirements and personal 
protective equipment requirements.  Contractor will be solely responsible for fully informing 
itself as to Railroad's "Contractor Requirements". 

 
(b) Contractor must ensure that each of its employees, subcontractors, agents or invitees 

entering upon the Premises completes the safety training program at the following Internet 
Website:  "www.BNSFcontractor.com" (the "Safety Orientation") within one year prior to 
entering upon the Premises.  Additionally, Contractor must ensure that each and every 
employee of Contractor, its subcontractors, agents and invitees possess a card certifying 
completion of the Safety Orientation prior to entering the Premises.  The Safety Orientation 
must be renewed annually. 

 
(c) Prior to entering the Premises, Contractor must prepare and implement a safety action plan 

acceptable to Railroad.  Contractor must audit compliance with that plan during the course 
of Contractor's work.  A copy of the plan and audit results must be kept at the Premises 
and will be available for inspection by Railroad at all reasonable times. 

 
(d) When not in use, Contractor's machinery and materials must be kept at least fifty (50) feet 

from the centerline of Railroad's nearest track.  Contractor must not cross Railroad's tracks 
except at existing open public crossings. 

 
SECTION 6.  PROTECTION OF RAILROAD FACILITIES / FLAGGER SERVICES 
 
(a) Railroad flagger and protective services and devices will be required and furnished when 

Railroad determines, in Railroad's sole discretion, that such services and devices are 
necessary for safety purposes, including but not limited to the following events: 

 
(i) when Work is located over, under or within twenty-five (25) feet from the center 

line of the nearest track. 
(ii) when cranes or similar equipment are positioned outside of 25-foot horizontally 

from track center line but could foul the track in the event of tip-over or other 
catastrophic occurrence. 

(iii) when any excavation is performed below the bottom of tie elevation, if, in Railroad's 
sole opinion, track or other Railroad facilities may be subject to movement or 
settlement. 

(iv) when Work in any way interferes, or is likely to interfere, with the safe operation of 
trains at timetable speeds. 

(v) when persons, material, equipment, blasting or other hazardous activities in the 
vicinity present any actual or potential threat to Railroad's personnel, track, 
communications, signal, electrical, or other facilities. 

 
(b) Special permission must be obtained from Railroad before moving heavy or cumbersome 

objects or equipment which might result in damage, injury or making the track impassable. 
 
(c) Contractor must give Railroad's Roadmaster, Bryan.Markee@bnsf.com or at telephone 

(701) 837-6614 a minimum of thirty (30) working days' advance notice when flagging 
services will be required so that the Roadmaster can make appropriate arrangements (i.e., 

mailto:Bryan.Markee@bnsf.com


 

 

bulletin the flagger's position).  If flagging services are scheduled in advance by Contractor 
and the parties hereto subsequently determine that such services are no longer necessary, 
Contractor must give the Roadmaster five (5) working days' advance notice so that 
appropriate arrangements can be made to abolish the position pursuant to union 
requirements. 

 
(d) Flagging services will be performed solely by qualified Railroad flaggers. The costs for 

flaggers shall include, but not be limited to, the following:  pay for at least an eight (8) hour 
basic day with time and one-half or double time for overtime, rest days and holidays (as 
applicable); vacation allowance; paid holidays (as applicable); Railroad and unemployment 
insurance; public liability and property damage insurance; health and welfare benefits; 
transportation; meals; lodging and supervision.  Negotiations for Railroad labor or collective 
bargaining agreements and rate changes authorized by appropriate Federal authorities 
may increase flagging rates. The flagging rate in effect at the time of performance by 
Contractor will be used to calculate the costs of flagging pursuant to this Section 6(c). 

 
(i) A flagging crew generally consists of one employee.  However, additional 

personnel may be required to protect the Premises and operations, if deemed 
necessary by Railroad's representative. 

 
(ii) The cost of flagger services provided by Railroad, when deemed necessary by 

Railroad's representative, will be borne by _________________. 
 
SECTION 7.  INDEPENDENT CONTRACTOR 
 
 Contractor is considered an independent contractor under this Agreement and neither 
Contractor nor any of its employees, subcontractors, agents or servants are considered employees 
of Railroad in any respect.  Contractor has the exclusive right and duty to control the work of its 
employees.  All persons employed by Contractor or any of its subcontractors under this Agreement 
are the sole employees of Contractor or its subcontractors.  Contractor will be given general 
directions and instructions regarding the Work; however, direct supervision of Contractor's 
employees will be Contractor's responsibility and obligation. 
 
SECTION 8.  TRAIN DELAYS 
 
 Work performed by Contractor must not cause any interference with the constant, 
continuous and uninterrupted use of the tracks, property and facilities of Railroad, its lessees, 
licensees or others, unless specifically permitted under this Agreement, or specifically authorized 
in writing in advance by Railroad's representative.  Additionally, Contractor must not, at any time, 
impair the safety of Railroad operations or the operations of Railroad's lessees, licensees or other 
Railroad invitees.  Delays to freight or passenger trains affect Railroad's ability to fully utilize its 
equipment and to meet customer service and contract obligations.  Contractor will be responsible 
to Railroad, including its subsidiaries, affiliated companies, partners, successors and assigns, for 
all economic losses resulting from unscheduled delays to freight or passenger trains in accordance 
with the following: 
 

(i) Contractor will be billed for the economic losses arising from loss of use of 
equipment and train service employees, contractual incentive pay and bonuses 
and contractual penalties resulting from train delays, whether caused by 
Contractor, its subcontractors or by Railroad performing Work. 

 
(ii) The parties acknowledge that passenger, U.S. mail trains and certain other grain, 

intermodal, coal and freight trains operate under incentive/penalty contracts with 



 

 

Railroad.  Under such arrangements, if Railroad does not meet its contract service 
commitments, Railroad may (i) suffer loss of performance or incentive pay, or (ii) 
be subject to a penalty payment.  Contractor is responsible for any train 
performance and incentive penalties or other contractual economic losses actually 
incurred by Railroad which are attributable to a train delay caused by Contractor 
or its subcontractors. 

 
(iii) The contractual relationship between Railroad and its passenger customers is 

proprietary and confidential.  In the event of a train delay covered by this 
Agreement, Railroad will share information relevant to any train delay to the 
maximum extent consistent with Railroad confidentiality obligations.  
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IN WITNESS WHEREOF, the parties have executed this Agreement to be effective as of the 
Effective Date above. 
 
 
LICENSOR: 
 

 

BNSF RAILWAY COMPANY, a Delaware corporation 
 
By: Jones Lang LaSalle Brokerage, Inc. 

4200 Buckingham Rd, Ste 110 
Fort Worth, TX 76155 

 
By: 

 
     

 
Name: 
 
Title: 

 
Shane Krueger 
 
Vice President – Permits & Special Projects 

 
Date: 

 
     

 
 
 
CONTRACTOR: 

 

  
 
________________________, a(n) _______________________ 
 
 
By: 

 
     

 
Name: 
 
Title: 

 
     
 
     

 
Date: 

 
     

 
           



PSP 61(24) 
 

NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 

SPECIAL PROVISION 

PERMITS AND ENVIRONMENTAL CONSIDERATIONS 
 

PROJECT NUMBER:  IM-1-094(009)147 – PCN 24541 
 
 
This Special Provision incorporates the Floodplain Permit obtained by the North 
Dakota Department of Transportation (NDDOT) into the bidder’s proposal. 
 
The Contractor shall be responsible for complying with all the terms and conditions as 
contained in the permit(s) attached hereto. Bidders shall become familiar with all 
standard conditions and special conditions of the permit(s) and submit their bid for the 
construction of this project based on the following: 
 
 Floodplain Permit 

The Non-Building Floodplain Permit issued by city of Mandan allows work within 
the FEMA mapped 100-yr floodplain. The Floodplain Permit and the Flood 
Insurance Rate Maps are attached. 

 
The Contractor is responsible for preparing and submitting Permit(s) for any additional 
impacts not authorized by the attached Permit(s) obtained by the NDDOT.  The 
Contractor is responsible for any delays associated with obtaining any additional 
Permit(s). 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
SPECIAL PROVISION 

 
FUEL COST ADJUSTMENT CLAUSE 

 Revision Date:  9/8/2006 
 
Introduction 
 
This Special Provision provides for price adjustments to the Contract when significant changes in 
the cost of motor fuels and burner fuels occur while completing the Contract work.  Participation 
in fuel cost adjustment program is not mandatory.  A Contractor is not required to notify the 
Department at the time of submitting bids whether the Contractor will or will not participate in the 
fuel cost adjustment provision.   
 
The North Dakota Department of Transportation (NDDOT) will send the low responsible bidder a 
“Fuel Cost Adjustment Affidavit” (SFN 58393) with the proposed Contract.  The Contractor shall 
return a completed Fuel Adjustment Affidavit with the signed Contract as specified in Standard 
Specification Section 103.06, Execution and Approval of the Contract.  The affidavit shall be 
returned on all Contracts with this provision even if the Contractor elects not to participate in the 
provision.   
 
Compensation adjustments for motor fuels and burner fuels consumed in prosecuting the 
Contract shall be determined by the Engineer in accordance with the provisions set forth herein.  
Compensation adjustments will be assessed monthly for the cost of the motor fuels and burner 
fuels whenever the Current Fuel Index (CFI) is outside the given threshold of the Base Fuel Index 
(BFI) for the Contract.   
 
If the Contractor has a fixed price for fuel for motor or burner fuels to complete the work, no fuel 
cost adjustments will be made for that fuel type.  If there is no fixed fuel price for motor or burner 
fuels, participation in the Fuel Adjustment provision is the decision of the prime Contractor. 
 
If the prime Contractor decides not to participate, no fuel cost adjustments will be made to the 
Contract for the Contractor or any subcontractors. If the prime Contractor elects to participate in 
the fuel cost adjustment provision, the prime Contractor shall include the anticipated fuel cost of 
subcontractors who wish to participate.  If fuel cost adjustments are made to the Contract, the 
prime Contractor shall ensure that participating subcontractors including second and lower tier, 
are included in the adjustments in proportion to the percentage of work and anticipated fuel cost 
by that subcontractor. 
 
Fuel Indexes  
 
Each month, NDDOT will record the average wholesale price for No. 2 diesel fuel and the 
average wholesale price for unleaded gasoline (87 octane).  The monthly average will be the 
average of the daily rack prices for the month as reported by DTN Energy for Fargo ND.   
 
The burner fuel index will be the No. 2 diesel fuel index regardless of the type of burner fuel 
actually used. 
 
The Base Fuel Index (BFI) price for motor fuels and burner fuel to be used in the Contract will be 
the average wholesale price for the month prior to the bid opening. 
 
The Current Fuel Index (CFI) price for motor fuels and burner fuel to be used for each monthly 
adjustment will be the average wholesale price for the month prior to the adjustment month. 
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Fuel Ratio 
 
For motor fuels diesel and unleaded gas, the fuel ratio of the Contract will be determined by 
dividing the Contractor’s affidavit costs for each motor fuel by the original Contract amount.   
 
For burner fuels, the fuel ratio of the contract will be determined by dividing the Contractor’s 
affidavit cost for burner fuels by the original Contract amount of plant-mixed hot bituminous 
pavement paid by the ton.  Asphalt cement, binders and other miscellaneous bituminous items 
shall not be included.   
 
The fuel ratio of the contract for motor and burner fuels will remain the same throughout the 
length of the contract.  The sum of the affidavit fuel costs shall not exceed 15% of the original 
Contract amount. 
 
The fuel ratio for the three fuel types will be determined by the following equation: 
 

 

       
Fuel Ratio(x, y, z)   = Affidavit Cost(x, y, z) / Original Contract Amount(x, y, z)

   
(x)    = Motor Fuel (Diesel) 
(y)    = Motor Fuel (Unleaded) 
(z)    = Burner Fuel 
 
Fuel Ratio(x, y, z) = Fuel ratio of the contract for each 

respective fuel type 
 
Affidavit Cost(x, y, z) = Fuel costs from Fuel Adjustment Affidavit 

(SFN 58393) 
 
Original Contract Amount(x, y) = Total of the original contract amount 

excluding lane rental, and Part B of the 
bid (when A+B bidding is used), if 
applicable. 

 
Original Contract Amount(z) = Total original contract amount for all hot 

bituminous pavement bid items combined, 
excluding bid items for asphalt cement, 
sawing and sealing joints, coring, etc.  
Only hot bituminous pavement bid items 
measured by the Ton will be included in 
the calculation. 

 
 
 



SP Fuel Cost Adjustment Clause 
Page 3 of 6 

 
 
Cost Change 
 
The monthly change in fuel costs will be determined by the following equation: 
 

 
 

       
Cost Change(x, y, z)   =  ( CFI(x, y, z) - BFI(x, y, z)  ) / BFI(x, y, z)

   
(x)    = Motor Fuel (Diesel) 
(y)    = Motor Fuel (Unleaded) 
(z)    = Burner Fuel (use diesel prices) 
 
Cost Change(x, y, z) = The relative change in the current CFI and 

the BFI for each fuel type 
 
CFI(x, y, z) = Current Fuel Index for each fuel type  
 
BFI(x, y, z) = Base Fuel Index for each fuel type 
 

 
Contract Adjustments 
 
Contract adjustments will be made for the cost of motor and burner fuels whenever the cost 
change exceeds a ±0.10 threshold.  No fuel cost adjustment will be made for work done under 
liquidated damages.  Adjustments will be determined for Motor Fuel (diesel), Motor Fuel 
(unleaded), and Burner Fuel (burner) separately and shall be computed on a monthly basis. 
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When the cost change is greater than 0.10, the rebate to the Contractor for each fuel 
type shall be computed according to the following formulas: 

 

 
 

 
FCA(x, y, z) = Fuel Ratio(x, y, z) x Estimate(x, y, z) x ( Cost Change(x, y, z) – 0.10 ) 

 
(x)    = Motor Fuel (Diesel) 
(y)    = Motor Fuel (Unleaded) 
(z)    = Burner Fuel 
 
FCA(x, y, z) = Fuel Cost Adjustment for each of the fuel types 
 
Fuel Ratio(x, y, z) = Fuel Ratio for each of the fuel types  
 
Estimate(x, y) = The monthly total of work done on estimates 

issued in the current month excluding incentive or 
disincentive payments, pay factor adjustments 
and any work completed under liquidated 
damages. 

 
Estimate(z) = The monthly total of hot bituminous pavement 

work done on estimates issued in the current 
month, excluding bid items for asphalt cement, 
sawing and sealing joints, coring, etc.  Only hot 
bituminous pavement bid items measured by the 
Ton will be included in the calculation.  Hot 
bituminous pavement work completed under 
liquidated damages will not be included. 

 
Cost Change(x, y, z) = The monthly change in fuel costs for each of the 

fuel types  
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When the cost change is less than -0.10, the credit to the Department for each fuel type shall be 
computed according to the following formulas: 
 

 
       

 
FCA(x, y, z) = Fuel Ratio(x, y, z) x Estimate(x, y, z) x ( Cost Change(x, y, z) + 0.10 ) 

 
 
(x)    = Motor Fuel (Diesel) 
(y)    = Motor Fuel (Unleaded) 
(z)    = Burner Fuel 
 
FCA(x, y, z) = Fuel Cost Adjustment for each of the fuel types 
 
Fuel Ratio(x, y, z) = Fuel Ratio for each of the fuel types  
 
Estimate(x, y) = The monthly total of work done on estimates 

issued in the current month excluding any 
incentive or disincentive payments, pay factor 
adjustments and any work completed under 
liquidated damages. 

 
Estimate(z) = The monthly total of hot bituminous pavement 

work done on estimates issued in the current 
month, excluding bid items for asphalt cement, 
sawing and sealing joints, coring, etc.  Only hot 
bituminous pavement bid items measured by the 
Ton will be included in the calculation.  Hot 
bituminous pavement work completed under 
liquidated damages will not be included. 

 
Cost Change(x, y, z) = The monthly change in fuel costs for each of the 

fuel types  
 

 
Payments 
 
Adjustments will be determined by the Engineer monthly.  Adjustments will be made under the 
following spec and code for each fuel type: 
 
 109 0100 Motor Fuels (Diesel) 
 109 0200 Motor Fuels (Unleaded) 
 109 0300 Burner Fuel 
 
When significant payment adjustments are made on final estimates to account for final in-place 
measured quantities, the Engineer may prorate the adjustments back to the months when the 
work was done.   
 
Attachments 
 
For informational purposes, a ‘Fuel Cost Adjustment Affidavit’ (SFN 58393) is included as 
Attachment A.    
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