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Presenter
Presentation Notes
Welcome to the 2015 External Civil Rights Training.  I am Diane Laub, Director of NDDOT Civil Rights Division.  

Since we don’t know where you are, you need to figure out where your closest emergency exit is, as well as the nearest bathrooms.  For those of you meeting in District buildings, and Central Office, we will pause for a minute for your host to tell you this information.

There will be two 10 minute breaks.  In order to finish on time, we will start promptly after 10 minutes.

The applicable ECR Manual page numbers will be on each slide which changes a number.  You will notice there is no color in the manual.  To save printing costs, we switched to Arial Black to signify changes.
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DEFINITIONS

Project Engineer (PE): engineer or manager
ADE: Assistant District Engineers

CR Hierarchy: - ADE - Civil Rights (program
adm. or director) - ADE

Documentation: photo, project diary, email
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Presentation Notes
These are the common definitions we use in this training and in the manual.

The PE is whoever is responsible for the day to day operations on the project.  Could be a consultant, city or county employee, or a NDDOT employee.  Could be an engineer, could be a project manager.  This is the go to person for the prime.

The ADE (Assistant District Engineers) have considerable experience in their job; what one hasn’t experienced another one probably did. We know the program, the ADE understands the real world application of the program.  

We request you use this hierarchy on the project when there are CR issues.   We work with the ADE because  the project is theirs.  The ADE helps  CR staff understand “the rest of the story”.  Also there are plenty of times when the ADE is able to answer your questions.. If the ADE directs you to call us, let us know that.

You are responsible to document all CR issues.  Anyone reporting an issue or receiving a report, needs to document.  Photos are great, diary entries are crucial, anything that builds the record surrounding the issue.



CHAT BOX

Slide number with written question/comment

End of each section
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Presentation Notes
The chat box is your way to communicate with us during this program. Be sure the field “Send To” is set for “All Panelists”.

If you can include the slide number with your comment or question, it would help us in directing our response.  Some we will be able to respond to, others we will ask the ADEs for their response.  

At the end of each section we will address as many as possible.  Those we don’t get to, we will include them and our response at the end of the final PowerPoint program.  

In the Chat Box right now, please give us the first and last name of each participant, which city you are in, and your employer if you didn’t sign in using this (consultant, city, county, NDDOT), if there are 5 or more in the room, feel free to have each write down their information and fax it to CR at 328-0343 today.
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Presentation Notes
These are the presenters as well as the administrator of their respective programs. 

Although none have worked in the field, each rely on the ADE to help them understand field situations.  In addition, the staff have counterparts in other states who they can call for guidance or to share program interpretation.  




TITLE VIAND
NONDISCRIMINATION/ADA



Presenter
Presentation Notes
Section I.  Title VI and Nondiscrimination/ADA (Americans with Disabilities Act)  Program is located on pages 3 through 7.  

The Exhibits are on pages 8-30.  





TITLE VI

Title VI
Contractor Compliance
Labor Compliance
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Presentation Notes
We decided to put Title VI first this year, since it affects the other programs. 

Think of Title VI as an umbrella over the other civil rights programs.

Title VI reaches over the other programs and affects them in a variety of ways.  We will discuss these throughout the training.

Also, Title VI had some revisions this past year, and I’ll talk about each of them.




ECRM

Title VI and Sec. 1 p. 1
Nondiscrimination/ADA Program

Restoration Act of 1987
Ensures compliance with Title VI

Data Collection Process

Public Meetings/Hearings

NDDOT Title VI Public Participation
Survey and Instructions

Exhibit I-A, page 6
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Presentation Notes
The Civil Rights Restoration Act of 1987 clarified the original intent of Congress by restoring the scope and coverage of nondiscrimination statutes and requirements to include all programs and activities of recipients, so long as any portion of their program is federally-assisted. 

North Dakota Department of Transportation (NDDOT) receives Federal financial assistance. 

This creates certain requirements that apply to all state and federally funded projects. 
Develop a Title VI and Nondiscrimination Program to protect the public’s interests.
Our Plan must have enforcement policies and procedures to ensure compliance with Title VI at all levels which includes  cities, counties, contractors, subcontractors, consultants, and sub consultants.
We have data collection procedures:
Public Meetings/Hearings provides us information to measure the effectiveness of our Public Involvement Program.
2.  Ensure everyone has the opportunity to comment on the transportation programs and activities that affect their community.

I revised the survey under the category Race:  Black is now Black/African American; and Hispanic is now Hispanic or Latino.  The revised survey and instructions are available through the link provided in your manual and at Exhibit I-A, page 6.

The department’s data collection process provides us the necessary information to measure the effectiveness of our Public Involvement Program.  The data we collect at public meetings includes attendees race, age, disability, income, language spoken at home, location of meeting.  This helps us to know our participants.  If we don’t provide FHWA this information, we may have increased demands put on us to gather information.

This survey must be available to the public at public meetings for all projects.  

This survey can be used by department staff, cities, counties, consultants, or sub recipients.  










http://www.dot.nd.gov/divisions/civilrights/titlevi.htm
http://www.dot.nd.gov/divisions/civilrights/titlevi.htm

ECRM

CTS LanguageLink e lps

State of ND contract

Available for state and local
governments

Consultant used interpreter
service
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Presentation Notes
CTS LanguageLink information begins on page 2.

CTS LanguageLink is a telephonic interpreter service.  

For the past three years, the State of North Dakota contracted with CTS LanguageLink to communicate with individuals that have difficulty with using and understanding English.  
In 2012-2013 we used 388.1 minutes.  
In 2013-2014, we used 961.44 minutes or $788.38 in services.  
Spanish is the most common requested language. 

CTS LanguageLink has been used to interview Spanish speaking employees chosen for the EEO/Labor Compliance Interviews.  

Consultants have used the service in the field by using a cell phone with the speaker on. We expect it will be used more due to the diverse workforce.

To arrange use of this service, please send your request through the chain of Project Engineer (PE) to Assistant District Engineer (ADE).  The ADE will have the phone number and access codes.

State and local governments are able to join the contract with the same provisions.



Title VI/ADA sec. 1 p. 2
Legal Authorities

Civil Rights Act of 1964

Federal-aid Highway Act of 1973

Age Discrimination Act of 1975

Section 504 of the Rehabilitation Act of 1973

Civil Rights Restoration Act of 1987

Americans with Disabilities Act (ADA) of 1990
Request For Reasonable Accommodations

Exhibit I-B, page 9
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Presentation Notes
The Title VI Legal Authorities begin on page 2.  

These are the governing statutes and regulations for the Title VI and Nondiscrimination/ADA Program.

The Civil Rights Act of 1964 prohibits discrimination in federal and federally-assisted projects and programs based on race, color, and national origin. (Remember NDDOT receives federal assistance; so this includes all NDDOT projects and programs.)

Since 1964 additional statutes have prohibited discrimination based on 
Sex- Federal-aid Highway Act of 1973
Age- Age Discrimination Act of 1975
Disability- Section 507 of the Rehabilitation Act of 1973
	Americans with Disabilities Act (ADA) of 1990
Civil Rights Restoration Act of 1987 (See ECRM I.A. 1.)

FHWA defined the Title VI and Nondiscrimination/ADA Program to prohibit discrimination based on Race, Color, National Origin, Sex, Age, or Disability. 

NDDOT’s Transition Plan is located on our webpage.  See page 3 of the ECR Manual.

NDDOT has developed a Request for Reasonable Accommodations form (SFN 60135 Rev. 12-2014) for individuals to request access to NDDOT programs, services, and activities.  This form is used for ADA accommodations and language assistance accommodation.  The form is available on NDDOT website and at Exhibit I-B, page 9.

This past year, the department awarded a contract for sign language interpreters with Communication Services for the Deaf (CSD, Inc.). Kevin Gorder in the Fargo District was the first employee to use the CSD contract for interpreter services.  A job applicant requested a sign language interpreter for a job interview.  Kevin shared that the interpreter was professional and the interview went smoothly.

The sign language interpreter services can be used in the field on a project, too. 

If you are in need of a sign language interpreter in a work situation, call CRD to make arrangements for CSD Services.  
 


ECRM
Sec. 1 p. 3

Executive Orders (E.O.)

Environmental Justice (E))
E.O.12898

Limited English Proficiency (LEP)
E.O.13166
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Presentation Notes
Executive Orders begin on page 3. 

Executive Orders further define additional nondiscrimination areas.

An example of Environmental Justice is:  When constructing a new highway, it can’t automatically bypass the wealthy part of town and go through a low-income neighborhood. Recently, an article was published about a city where an old bridge was removed resulting in isolating a minority section of town from the other side of the river where the people frequented for various reasons.  We always have to consider the impacts to all areas where we have a project.

Limited English Proficiency refers to individuals that don’t speak or read English well enough to participate in department programs, activities, or services.  

For example:  People from other countries where English isn’t the primary language can ask for interpreters or forms to be translated into their language.  We currently offer the written Drivers License exam in nine foreign languages.  The most requested were Spanish, Somali, and Arabic.

In April, the Noncommercial Drivers License Manual was translated into Spanish. And in June, an auditory recording was made of the Commercial Drivers License Study Guide (CDL). In January, an auditory recording was made of the Noncommercial Drivers License Manual and the Motorcycle Operator Manual.  These are all available on NDDOT website. 

The auditory versions assists those with reading challenges and individuals with limited English proficiency who can understand English better than they can read English.

FHWA included these Executive Orders as sections in the Title VI and Nondiscrimination Program.



ECRM
Sec. 1 p. 3

Title VI Assurances

NDDOT required to sign Title VI Assurances
Appendix A and E of the Title VI Assurances

Required in all contracts
State and federally funded, all tiers

Prime contractors/consultants requirements
Exhibit I-C, page 11
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The Title VI Assurances begin on page 3.

The department is required to sign Title VI Assurances to receive federal financial assistance.  In April, 2013, the U.S. DOT signed an Order updating the 1971 Order relating to programs receiving federal financial assistance.  Grant Levi signed new Title VI Assurances on February 4, 2015.

The department is required to insert Appendix A and E of the Title VI Assurances into every state and federally funded contract.

Prime Contractors are required to insert Appendix A and E of the Title VI Assurances in all subsequent subcontracts including procurements of materials and leases of equipment.  And make sure that all tiers of subcontracts include Appendix A and E.

The Prime Contractor’s Request to Sublet and the Prime Consultant’s Request to Sublet both reference the inclusion of Appendix A and E in subcontracts. These were newly revised.

The department’s Title VI Assurances are available on the department’s website and listed in the manual at Exhibit I-C, page 11.



Title VI sec. 1 p. 4
Compliance Oversight
NDDOT enforcement
responsibilities

Noncompliance and reporting
Examples of discrimination

13
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Presentation Notes
Title VI Compliance Oversight begins on page 4.  
Enforcement responsibilities have been vested with NDDOT which fall on the NDDOT, city, county, or consultant project engineer.  

The PE should be aware of contractual requirements and monitor the contractor for compliance with Title VI. 
If non-compliance with any provision is suspected, the department, city, county, or consultant project engineer should notify the ADE immediately.  The ADE should consult with the CRD on a course of action.  

The Civil Rights Division sends all Title VI/ADA complaints to FHWA.  FHWA decides who should investigate. The department or project staff can NOT conduct an investigation directly unless designated by FHWA. We get very few Title VI/ADA complaints from construction projects.

An example of discriminatory activity:  A worker at a construction site jokingly states to other workers that John, the pilot car driver, “drives as slow as the boat that brought him over here.”  The worker may not have intended to offend anyone, after all it was just a joke.  However, we need to be aware that discrimination can unintentionally occur.
Other examples of discriminatory activity or complaints are provided in the manual.  See I.12.c.


Title VI/ADA
- Race, color, national origin

- Sex

- Age

- Disability

- Environmental Justice

- Limited English Proficiency

ECRM
Sec. 1 p. 2

14
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Title VI/ADA begins on page 2. 

Let’s briefly recap Title VI/ADA.

Title VI/ADA through various laws and Executive Orders provides discrimination protection that no person in the United  States shall, on the grounds of race, color, national origin, disability, limited English proficiency, or income status, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity of NDDOT. 







ECRM

Title VI Complaints Sec. 1 p. 5

Right to File a Complaint

File Complaints with NDDOT
File Complaints with U.S. DOT
Title VI Complaint Process
(SFN 51795 Rev. 12-2014)
Exhibit I-D, page 19
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Presentation Notes
Title VI Complaints begins on page 5. 

Any person or groups of persons that feel they have been aggrieved by an unlawful discriminatory practice have the right to file a Complaint with the NDDOT or USDOT, in writing, no later than 180 calendar days after the date of the alleged discrimination. 

The department has a Title VI Complaint Process and form with instructions available on the department’s website at the link provided in the manual and at Exhibit I-D, page 19.  

Title VI complaints may be based on race, color, national origin, sex, age, disability, limited English proficiency, or income status.

Title VI external employment discrimination coverage applies in two situations:
1. The federal financial assistance is to promote employment.  This is unlikely to occur on NDDOT projects as NDDOT projects promote transportation.

2. employment discrimination by a recipient has a secondary effect on ability of beneficiaries to participate in or receive benefits of a program.  

If NDDOT receives these types of complaints, the Title VI Complaint Process applies.

These two types of complaints may also be filed under Title VII. See Section 3. Contractor Compliance Program.

All other external complaints of employment discrimination may be filed under Title VII and/or as directed.  See Section 3. Contractor Compliance Program. 


.

Scenario

An individual calls you and wants to file a

complaint against their employer, a

contractor, for racial discrimination. What do

you do?

a. Schedule a meeting with the caller to discuss the
alleged discrimination.

b. Direct the caller to NDDOT website for a Complaint
form and instructions.

c. Provide caller the EEOC contact information.
d. All of the above.

16
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Presentation Notes
Scenario to discuss. The correct answer is b.


QUESTIONS AND ANSWERS
®
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Presenter
Presentation Notes
Does anyone have any questions?


DISADVANTAGED BUSINESS
ENTERPRISE (DBE) PROGRA a1

Presenter: Denise Spanjer
NDDOT Civil Rights Division


Presenter
Presentation Notes
This section is on the Disadvantaged Business Enterprise program and your role in monitoring the program for the Department.

Please forget what you think you know.  The issues and processes we cover in this presentation are important to us in complying with the DBE Rules.



DBE Certification

DBEs are small for-profit businesses certified by
the NDDOT UCP Board.

Owned by disadvantaged individual
Day to Day Control

Real & Substantial Financial Investment
Independence

Expertise to Operate Services

Gross Receipts

Personal Net Worth

19
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Presentation Notes
DBE Certification eligibility requirements are listed in 49 CFR Subpart D—Certification Standards from § 26.61-§ 26.71

DBE applicants and their supporting documentation are examined for eligibility by the Unified Certification Board.  

If an applicant is certified, they have shown that they are active owners of businesses and that they and their business does not exceed dollar thresholds for business size and personal net worth.

This certification is not a validation of their work.  They are businesses that must be held accountable – just as every other business working on federal projects – to produce work according to Standard Specifications.  They are held to the same specifications as other non-DBE businesses. DBEs must be competitive – there is no QUOTA.�
If we have substandard work on a project, federal highway will not pay for the roadway.  



DBE Overal

RACE/GENDER

CONSCIOUS

RGC - Percent greate
Zero

NDDOT RGC goal - 2.7
GFE on all replacements
Careful monitoring for any

changes after time of
award

Replacements require
written approval

pA0)
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Presentation Notes
All federal projects have a DBE goal.  The goal is stated as a percentage of the entire dollar amount of federal-aid funds in NDDOT highway construction.  6.22% on a $100,000,000 amount means that the achievement target would be $6.22 million.  That $6.22 million is the dollar value goal for primes to hire DBE prime contractors and DBE subcontractors; with $93.78 million theoretically going to non-DBE contractors and subcontractors.  

DBE contract dollars on a federal project is defined as achievement.   

DBE Race/Gender Neutral Contracts:  Although these projects have a 0% goal; any DBE achievement will count toward the Department’s 3.47 percent RGN goal.   We would not have to assign goals on projects if all participation achievement was met by RGN means.

On Race/Gender Conscious Contracts:  Primes must meet assigned goals or demonstrate that they made good faith efforts to meet the project goal.  


SP in effect throughNiiENos

RGN and RGC SP
{o:

» DBE Rule Modif
» Simplifying lanc
» Match the voice a

Standard Specifica

Each project is governed for the
In effect at the time of bid.

SP in place on ongoing projects — carry ove
remain the same as when the project was awarded.
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On November 3, 2014, new DBE Rules came into effect.  The rule modifications necessitated some changes to the RGN and RGC SPs.

When SPs change, new jobs are governed by the new SPs.  The SP in effect at the time of bid is the SP that will govern the job.

Contractors who have carry over projects may be working under more than one SP.  You’ll need to pay attention to that.



CRD>ADE>Pro
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To assure those who are responsible have all the information to make decisions and direct action, the communication channels we follow are noted on this slide. 

All communication with Civil Rights comes through the ADE, unless they specifically tell you to contact us. 
If project engineers call us, we will direct you to the ADE. 
ADEs - If you’ve sent anyone our way, please let us know or you’re going to get them back.

If we hear from Contractors, we will direct them to you, the project engineer. 

In the course of your work you may need to communicate decisions made by the District or Civil Rights Division.   Please do not forward our emails directly to the prime contractor.  As the project engineer, you are responsible; make all communication with the prime yours. 

We’ll do what we can to assist, but this is your job as the project engineer.  Take ownership in your project and the rules governing it.

 



DRE Rules



Presenter
Presentation Notes
Last construction season brought many challenges for project engineers.  We hope this training will assist you with the many overlapping responsibilities you will face.

The greatest number of issues come from changes on the project after award.  Use your project diary to document all issues.   Notify the ADE when changes occur. 

Great project management begins with Communication and Preparation. 



Communication

Prime must:

» Notify and |
DBE firms li

» Address issue
program comg

» Provide the DBE w
construction form a
construction minutes
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Presentation Notes
pre-construction Conference is outlined on page 3 in the body of the manual.

The pre-construction Conference begins the project and is intended to make sure everyone knows their role in the project and when they will be performing it.

The Prime is responsible for inviting DBE and non-DBE subs to the pre-construction conference, and, for providing DBEs with the pre-construction form and minutes. 

Prior to your pre-construction Conference, confirm with the prime that the DBEs on the project have been invited to the pre-construction conference.

The Prime is responsible to assure that all parties involved with the prime’s contract comply with the DBE Special Provisions, that is replacements, progress charts, trucking – all of it. 

Next we’ll discuss your responsibilities for the pre-construction Conference and your preparation.



ECRM
Sec.2 p. 3

Locate Participation Review

Project Engineer DBE Preparation:

Locate DBE Participation Review in CARS

PCN > Search Documents > Document Type:
Reference> Click Search

DBE Participation Review for the Job is the only
document that will be found

Identify the applicable DBE SP
RGC or RGN at the top of Participation Review p. 1

25
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Locate your project’s Participation Review Look through the package and make notes.

The way to find the DBE Participation Review is outlined on page 3 of section 2 of the manual.

Log in to CARS
Enter the PCN for your project
Click Search Documents link
Change the Document Type to Reference and
Click Search.




DBE Participation Review

DBE PARTICIPATION REVIEW — RACE CONSCIOUS GOAL: 3.00%
North Daketa Departrment of Transportation, Givil Rights Division ACH: 1.76%

SFN 137432 (Rev. 2-2013) update - 112872014 6.59%
“BiD OFENING e e

November 14, 2014

‘iﬁ'ﬂmﬁ_—————'———“““—i—fﬁﬁa—m‘“w“_—"""“

KNIFE RIVER MATERIALS $'l 630 814 45

["WORK 7O BE COMPLETED LOERTS

2" MILL & 2" RECYCLED HBP FAA 43 .
OVERLAY AND ADA PEDESTRIAN git\iﬂEiI_fE\?RND 5 FROM EAST JCT ND 32 EAST TO

RAMS ALON SHARED USE

762-0103, 762-0430, 762-0434,

762-1104, 762-1108, 762-1124 |

DBE BID ITEMS KNIFE RIVER MATERIALS WILL DO WITH THEIR OWN FORCES: 302-0100,
411-0105, 430-0143 haul only and 430-5828

DBEs NOT USED BECAUSE KNIFE RIVER MATERIALS WILL DO THE WORK: Miigwech
Trucking (formerly known as Keith Brown Trucking), and 4D Donovan

DBEs NOT USED DUE TO BID DIFFERENTIAL: West River Striping — rumble strips, Morris
Sealcoat & Trucking — fog only, Hudson, Inc, and Reirer-Conirascting.

DBES NOT USED DUE TO OTHER (Specify); DBE West River Striping was used over DBEs
Muscha Pavement Marking and Dallmann Services Co. for pavement marking

ACTIVITIES & CONTACT:

DBEs Quoting:

Ballmann Services Cor 762-0103, 762-0430, 762-0434, 762-1104, 762-1108, 762-1124
Decorative Concrete Designs: 750-2115

Hudson Incorporated: 411-G105

JX Donovan: asphailt cement haul only LATE

Miigwech Trucking, Inc.: 302-0100, 411-0105, 430-0143 haul only

Maorris Seaicoat & Trucking: 702-0100, 760-0005, 760-0007

Muscha Pavement Marking: 762-0103, 762-0430, 752-0434, 762-1104, 762-1108, 782-1124
Reiner Contracting: 411-0105

West River Striping: 702-0100, 760-0005, 760-0007, 762-0103, 762-0430, 762-0434, 762-1104, 762-
1108, 762-1124

Summary of Prime’s
DBE Participation at
time of award

Contract amount

DBE subcontractors
used

Intention to self-
perform

Non-DBE
subcontractors used

Management
decisions
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Once you’ve located the DBE Participation Review there are things to note:

The first pages after the review summary will be the SFN 52160  Intent to Use or Form C(s).    Form C indicates the prime’s intention to use a subcontractor.

On Race/Gender Conscious (RGC) projects, DBEs with Form Cs must work on the project.  

On RGC projects, Non-DBEs with Form Cs must work on the project; or the prime has request approval for replacement.  

On RGC projects, when the participation review states that the prime intends to use its own forces, the prime must do the work or request approval to replace themselves.  

In a Race/Gender Neutral (RGN) project, there is no requirement for replacement approval.

At the pre-construction, make it clear how you intend to handle situations and fore-warn everyone of the consequences if the rules are not followed.  

Include this in the pre-construction conference minutes. From your management perspective, this will make dealing with failure to follow the SP much easier. 




ECRM
Sec.2 p. 5

Prepare for Trucking

DBE Trucking firms may count “one-for-one”
match trucks toward the DBE goal.
For every DBE-owned truck the DBE is allowed to
bring along another truck to count toward the goal.
Make note to request a list of DBE owned and
the match trucks from the DBE Trucking firm

We are asking DBE trucking firms to provide a weekly
trucking report to assist you in your project
management.

- DBE Weekly Trucking Report

27
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Pay attention to the trucking section of “Counting DBE Participation” at the end of either SP.   DBE trucking firms will be tracking trucking daily and providing you with a weekly summary to help you keep track of what they intend to count toward the goal.

The report will be due to project engineers on the Monday following the work week to be reported.

In this report, the DBE trucking firm will identify their own trucks, those trucks that are being used for the One-for-One match and the trucks that the DBE may have brokered.  

This is the first year of using this report, so when there are changes you see needing to be made or tweaks that would make the process better, please let the ADE know.

That, of course, goes for any process or form we have in place. We welcome the opportunity to make our processes as easy and streamlined as they can be.


http://www.dot.nd.gov/forms/sfn60781.pdf

Self-Performance by Prime

The Prime stated that all trucking would be
self-performed.

The prime requested approval to hire
replacements because they could not keep up
with their own equipment and employees.
Requests to sublet were submitted, signed by
the subcontractors two months earlier.

What should be done?

28
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Presentation Notes
Here’s a scenario for you to think about.

At the time of award, the Prime stated they would be self-performing all trucking.

However, late in the season, the prime requested approval on hiring replacements because they could not keep up with their own equipment and employees.  

They contacted all the DBEs truckers that indicated they had the capacity to work.

After the prime received approval to replace their work, requests to sublet were submitted.

The requests were signed by the non-DBE trucking firms months two months earlier.  





Self-Performance by Prime

What should be done?
Approve the requests to sublet. It was
probably a mistake on all five truckers.
Ask the prime what’s up with that?
Contact the ADE.

Nothing, it’s just part of the “self-
performance game.”

A&D

B&C
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Answer options are:

Approve the requests to sublet.  It was probably a mistake on all five truckers.
Ask the prime what’s up with that?
Contact the ADE.
Nothing, it’s just part of the “self-performance game.”
A & D
B & C

Answer in the chat box.  I’ll give you a minute.

The answer is:  C





on which on-site work is started, whichever is earlier. *See

Working Day Contract NA working days countec

or from the actual date on which on-site work is started, wi

any
are made in the
proposed work
schedule

30



Presenter
Presentation Notes
According to specifications, the progress chart must be received by the Department within 10 days of the bid opening.  It must include each DBE firm to be used on the project except for oil haulers, suppliers, vendors, and manufacturers.


Counting P

Most DBE work co
» DBE truckers an
Suppliers are count

» Regular Dealers
and have products
cost of goods count.

» Brokers facilitate a ser
without taking possession.
up on the product counts toward the goal.
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Presentation Notes
Refer back to your Project’s Participation Review.   Remember, only DBEs certified to perform the service may be counted toward the goal.  

DBE types of work count differently toward the prime’s goal achievement and any changes in the “project’s total workforce”

This info is outlined in the Counting Participation section of the RGC SP.  In the Good Faith Efforts process after award, the prime may seek to substitute different work for the contract dollar value rather than to replace the exact same type of work.  This means they may rearrange their self-performance work to solicit replacements in another spec and code item.



RGC SP
EXCEPTION Requirements
Work is required by permit

Prime notifies DBE or non-
DBE/BD and project engineer
DBE or non-DBE/BD cannot do
the work in the time required?
Text or phone message acceptable
Explain in writing in one calendar
day
ADE has authority to replace



Presenter
Presentation Notes
There is a new section in the most current RGC Special Provision
EXCEPTION FOR REPLACEMENTS DUE TO PUBLIC NECESSITY – SP GFE SECTION
When replacement work is required as a matter of public necessity, (e.g., safety, storm water issues), the contractor must immediately notify the project engineer and the DBE or Non-DBE/BD intended at the time of award.  If the DBE or Non-DBE/BD is unable to perform the work within the time specified by permit or administrative rule, the DBE or Non-DBE/BD must notify the prime immediately – they can use by text or phone.  Within one business day, the DBE or Non-DBE/BD must submit written explanation to the prime with a copy to the project engineer.  The project engineer refers all replacement approval requests to the ADE.  In a case of public necessity, the ADE has the authority to allow the contractor to self-perform the replacement work or to find another contractor to complete it.  

The other exception is for occasional trucking or miscellaneous project work
If at the beginning of a project, trucking/hauling on the project is identified by the ADE as being occasionally needed for refuse to be hauled from the site of work, the Replacement Approval Request process may be waived by Civil Rights Division.  With all things, communication is key and this must be approved prior to the commencement of the project.


Prepare for Required Forms

Print required forms for distribution at Pre-
Construction Conference.

— DBE Performance - Commercially
Useful Function Certification

— Monthly Record of DBE Project
Payments

— DBE Participation Certification
- Replacement Approval Request
- DBE Weekly Trucking Report
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Distribute hard copies of these forms at the pre-construction conference as you go through SFN 9423 – pre-construction Conference, EEO, Title VI, Labor, & DBE Participation Information.

Tell the contractors to go to the DOT website to download the most current the electronic forms.

Distributing hard copies will make it easier for you to state, “This was specifically discussed at the pre-construction conference.  These are the rules.”



http://www.dot.nd.gov/forms/sfn60595.pdf
http://www.dot.nd.gov/forms/sfn60781.pdf

SFN60597

DBE PERFORMANCE - COMMERCIALLY USEFUL FUNCTION CERTIFICATION
Morth Daketa Department of Transportation, Civil Rights Divisien
SFN 60597 (02-2014)

PRIME CONTRACTOR: Complete this CUF review with the DBE in the first 5 days the DBE is actively working on the
project. Submit to the Project Engineer within 5 working days. By signing this form, the prime contractor certifies that the
DBE contractor is performing a commercially useful function as outlined in 49 CFR § 26.55

N i

Prime Contractor

__ - t t
I hereby affirm that this DBE Is performing a commercially useful | hereby affirm that | am performing a commercially useful function on
function on this project. The DBE this project. |am:
‘Yes No Yes MNo
oo

[0 Responsivie for execution of the wark of the contract Responsibie for execution of the work of the contract
OO Perfoming, managing, and supervising the work involved OO Perfoming, managing, and supenvsing the work invalved

n
OO Responsible (with respect to materials and supplies used onthe | [J [  Responsible (with respect to materials and supplies used on
project) for negelisting price, determining quality and quanity, the project) for negotiating price, determining quality and
ordering the material, and installing and paying for the material quantity, ordering the material. and instaling and paying for
OO ciaiming commensurate participation credit considering the the material

waork being subcontracted, industry practices, and the amount O[O cuiming commensurate perticipation credit considering the
we are paying the DBE work being subcontracted, industry practices, and the amount

[ O Mot en extra pariicipant in this transaction, contract, or project thak | am being paic

through which funds are passed in order to obtain the O[O Mot an exira participant in this transaction centract. or project
appearance of DBE participation threugh which funds are passed in order to obtain the
I 00 Performing or exercising responsibilty for at least 30 percent of sppearance of DEE paricipation
the total cost of the DBE contract with its own work force OO Performing o exercising responsibility for at least 30 percent

Complte for DBE Trucking Firms: of the total cost of my contract with my own work force
DBE Trucking Firms complete the following:

| affier that |

OO isresponsible for the management and supenvision of the Yes No

entire trucking operation for which it is responsible on this O O Anresponsble for the management and supenision of the

project entire trucking operation for which | am respansible on this
OO owns and operates at least one fully licensed, insured project

and operational fruck being used on this project ‘Own and operate at least one fully licensed, insured, and

ject
k . t h

O[O ©wns, insures, and operates its trucks using DBE operational truck being used on this proj

employed drivers Own, insure, and operate my trucks using drivers that | employ

NTENDED AMOUNTS, SPEC & CODE N ND WORK DESCRIPTION AS INDICATED ON FORM
SPEC. & CODE | APPROX. ITEMIZED INTENDED
NUMBER UANTITY | UNI 'WORK DESCRIPTION AMOUNT

NIy

Project Engineer Signalure (only after DBE Performance - Project Froject Engineer Employer
Engineer on-site work confirmation has been completed.)

PROJECT ENGINEER: Sign only after completing DBE Performance - Project Engineer on-site work confirmation.
Review, sign, and put in CARS within 5 days of receipt. If Project Engineer disagrees, contact ADE immediately.
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DBE credit only counts if the DBE is performing a commercially useful function or CUF.  The CUF Review must be done for every DBE on every project.  To make that happen, primes and DBEs must submit SFN60597- DBE Performance - Commercially Useful Function Certification to the project engineer within 5 days of the DBE beginning work on the project.  

If you don’t get this form timely, tell the prime the participation for this DBE may not count toward their achievement and you are going to withhold the progress payment until it is received.

The first time a DBE works in North Dakota, the CUF will be done by the Department’s DBE Supportive Services Contractor, Duane Kuntz with OHITIKA designs, Inc.  These reviews are extensive and time sensitive and they will require some items from the project engineer.  

If Duane isn’t getting this information timely, he will ask you to follow up with the prime.   If he needs items from you, please respond.  He represents the Department and is doing this work at our request.


SFN60596

Project Engineer On-sit

ECRM
Sec. 2 p. 8-9

. Is the DBE subcontractor performing the work listed on their subcontract?

Yes [] No

2. Are all of the DBE firm's employees carried on the DBE firm's payroll?

Yes |:|No

. Does the DBE firm's equipment have the DBE firm's name or logo on it?

. Is the DBE firm's equipment leased from the prime contractor or any other contractor on the project?

. Have other contractors on the project performed the work subcontracted to the DBE firm?

6. Is the DBE superintendent or foreman working as an employee of any other contractor or subcontractor
on the project?

|:]Yes No

. Are any of the DBE firm's employees also working for the prime contractor?
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After you receive the prime’s SFN60597, you must complete SFN 60596.   In this process, you are confirming the prime and DBE’s information.

Sign the prime’s form only after completing the Onsite Work Confirmation.  
Review the questions on the prime’s to determine whether you agree with the information submitted by the prime and the DBE.  
Your answers should be as illustrated in this slide.  If you are unable to answer the questions this way, follow up with the prime to determine the reasons for any differences.  
Contact the ADE immediately if you are unable to answer the questions as shown and indicate in the space provided the issues you have.
If you are in agreement,  upload your completed SFN 60596 together with the signed SFN 60597  into CARS within five days of receipt.





Extra information:
For a more detailed definition of CUF for DBE firms, refer to the Commercially Useful Function section in either DBE SP. 
Some issues to pay attention to: if it appears that the DBE is an extra participant, if they are no more than a pass-through for the prime to receive DBE participation credit, they are not performing a Commercially Useful Function.  
Tell tales: Are they on the Prime’s payroll?  Are they using the Prime’s equipment?   Note your observations in your project diary and notify the ADE.  This is very serious and must be documented.



Tracking Achievement

Uniform Semi-Annual Report
DBE Commitments & Awards
Payments on ongoing projects
Payments on completed projects

-N60638 - Monthly Record of DBE Payments
-N05682 - Request to Sublet

-N14268 - DBE Participation Certification

N 60791- DBE Weekly Trucking Report

S
S
S
S
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Presentation Notes
The Department needs to track the DBE commitments and payments and submit a semi-annual report to Federal Highway.

We track payments through Monthly Records of DBE Payments, Requests to Sublet, and the DBE Participation Certification form.


ECRM

SFN60638 R

MONTHLY RECORD OF DBE PROJECT PAYMENTS For DEE Froject Payment (Enter month and year)

Morth Dakota Departrment of Transportation, Civil Rights Division
SFN 60638 (Rev. 11-2014)

Prime contractors and subcontractors are required to submit a monthly record of project payments to Disadvantaged Business Enterprise (DBE) firms on highway
construction project. If no payments have been made, please indicate "none" on the form.

Submit by the 15th working day of every manth, Submit to: CIVIL RIGHTS DIVISION by EMAIL: CIVILRIGHTS@MND.GOY
The payments listed should reflect those made to the listed DBE in the previous month. or FAX: 701-328-0343
Praject Mumber

This paymentis a :
PCM Bid Opening Date Jab Mumber D Partial Payment
] Final Payment

Frime Confractor/Consultant

Subcenfractor/Subconsultant

Fayments made in the previous month are detailed below (Include additional sheets as needed.)

Intended Dollar Amounts Paid
Amount indicated on Amount Paid Previous Remaining on Contracted
Bid ltems Bid ltem Original Form A and/or on this Amount Total Amount Amount
Number Description Request to Sublet Payment Paid Paid to Date
0.00

Due the 15th of every month after the DBE
begins work on the project.
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The prime sends this report directly to Civil Rights each month after the DBE begins work on the project.  These are to be sent in on both Race/Gender Conscious and Race/Gender Neutral projects.  They are not required on state funded only projects.

The record of payment is due by the 15th working day of every month.  The prime sends the monthly record directly to CRD by email or fax.  

If a prime asks questions about this Monthly Record of Payments – you have the answer – Send it to civilrights@nd.gov. 


SFN 5682

PRIME CONTRACTOR'S REQUEST TO SUBLET

Marth Dakota Department of Transportation, Construstion
SFH 5682 (Rev. 07.2012)

ECRM

Sec.2 p. 7-8

FCH Froject Number County
Subeantractor Addrass
Primea Conlractor Address

A prime conlraclors arganization shall perfarm work amounting 1o nal less than 30 percent of the (olal ariginal contract amaunt. By signing this Tarm, the
prime contractor catifies thal the subcontract contains all the applicable provisions and requirements of the prime contract with the North Dakola DOT,

{ype of work being subcontracted must submit 8 Subcontractor Registration Form (SFM 52243) with this request,

SUBCONTRACTORS who are NOT PREQUALIFIED, certified as Disadvantaged Business Enterprise (DBE). of registerad with the Department for the

Is Subcentracter  certified DBE in North Daketa? [ _] es [_] No

MHarme Marme

Title Title

Subcontractor Frime Contractor

| hereby acknowledge that | have received and am aware of the

| hareby acknowledge that | have provided for or assured that

following applicable provisions to this subcontract: the subcontractor has the following applicable provisian:
APPLICABLE nPPL':EﬁTBLE APPLICABLE Annﬂﬂm.u
] Laber Rates from Department of Labor, O [ Laber Rates from Department of Labor.
| [0 Required Contract Provisions on Federal Aid D D Required Contract Provisions on Faderal Aid
Contracts (FHWA 1272) and addendums Cantracts (FHWA 1273) and addendums
therato, therato,
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When you receive a prime contractor’s Request to Sublet, compare the DBE or non-DBE amounts listed on Form C in the participation review package.  If the amounts don’t match, ask the prime WHY? before you sign off on the request to sublet.


Scenario

Prime was forging ahead with their project. But
did not contact the DBE they listed on their
~orms A & C at the time of award.

Project engineer reminded the prime that their
oroject had been awarded with a DBE.

The Prime claimed that they contacted the DBE
and that the DBE would not show up and had to
be replaced.
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Prime was forging ahead with their project without the DBE on their Forms A & C.  Project engineer reminded the prime that their project had been awarded with DBE participation.
The Prime claimed they contacted the DBE and that the DBE would not show up and had to be replaced.  

What should be done?




Scenario

What should be done?

Require the prime to go through GFE for
replacement along with a letter from the DBE on
the circumstances surrounding their refusal to
work.

Contact the ADE

The DBE should have shown up, it is their fault,
SO no problem.

A&B

B&C
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What should be done?
Require the prime to go through GFE for replacement along with a letter from the DBE on the circumstances surrounding their refusal to work.
Contact the ADE
The DBE should have shown up, it is their fault, so no problem.
A & B
B & C
C

The answer is D.

Would your answer change if you knew that after further investigation, the prime had quickly given the DBE 2 day short notice for some pretty complicated work.  
No, the answer would stay the same, but you would additionally tell the ADE that something was fishy; note the issue in your project diary and pay attention to this prime’s business practices.

Here’s what we decided.

DBEs must be given two weeks’ notice prior to the date needed to be on the project.




ECRM

SFN14268 o

DBE PARTICIPATION CERTIFICATION

North Dakota Department of Transportation, Construction
SFN 14268 (Rev. 01-2014)

Complete this form for each disadvantaged business enterprise (DBE) for which a Form C (Notification of Intent to L

DBE) was submitted in accordance with the Disadvantaged Business Enterprise Program Special Provision. The DBE,
intended amount, and bid item numbers must reflect what was entered on Form C. If additional DBE participation is reali:

during the course of the project, this form must be completed and submitted for ONLY those additional DBE firms that
certified by NDDOT. In those instances, "not intended" should be entered in the "$ Amount Intended" column.

This statement certifies that the DBE firm listed below performed on the project in accordance with the Disadvantag
Business Enterprise Program Special Provision. The following is a true and accurate statement of the monetary amoun
the intended participation and the actual amount paid to the DBE.

Prime Contractor DBE Firm

Job Number

Project Number Bid Opening Date

Prime submits SFN14268 to project engineer
within 4 weeks of the DBE contract work being

completed.


Presenter
Presentation Notes
Primes must submit the SFN14268- DBE Participation Certification to you within 4 weeks of the DBE’s contract work completion.   

Check whether the Amount Intended and the Amount Paid differ.  If the Amount Paid is $500 or more different and no explanation is written in the Remarks section, return it to the prime for completion.

Receiving this information at the end of a project is too late to address any decreases in participation.

When you’ve cleared up any questions,  upload the completed form into CARS.  





SFN60595

REPLACEMENT APPROVAL REQUEST
North Dakota Department of Transportation, Civil Rights Division
SFN 60595 (Rev. 01-2015)

STEP 1

INSTRUCTIONS: Complete and submit immediately to Project Engineer when any change, replacement, substitution, or
additional work is identified. No work may commence until 2 written replacement approval is provided by the Department. No
payment will be made for any replacement or additicnal work which commenced prior to Civil Rights Division's written approval
of this request.

Frime Contractor or Subceniractor [NDDOT Bid Openi

Projest Engineer District

Frojest Location [Project Number
Date Project Engneer was Nolified Explain f Nolice was not Given

Status of Intended Project Goal:
Idertify the DBEs currently on the project and the status of the intended DBE participation achievermert.

Original Intended New Intended | Participation
Amount Paid to Date Amount Loss or G:
| What was your firm's goal achievement percentage at the time of award?
If this replacement is approved, what will your firm's gaal achievement be?

Explain your firm's efforts to hire DBE contractors.

Prime Contractor Signature Date
Project Engineer Signature Date

Project engineers monitor contract work to ensure the DBES listed on the DBE Participation Review perform the items
of work specified at the time of award and that no improper substitutions occur.

If there are any
changes in project as
it was awarded:

« SFN60595
Replacement
Approval Request
must be submitted.

— Except where the
intended amount
has been paid to the
DBE.
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The Post Award Requirements section of the RGC Special Provision states that no replacement of a DBE, a non-DBE used in bid differential, work the prime originally intended to self-perform, or work added on the project may be made without written approval by Civil Rights Division.   The prime must submit SFN 60595-Replacement Approval Request and documentation of their Good Faith Efforts to hire a DBE. 

Good Faith Efforts is the process of giving DBEs a chance to be hired for work when something changes on projects.  GFE is outlined in the Post Award Requirements section of the RGC SP and on page 10 of your ECR Manuals.  

If the ADE determines the payment on completed work will meet or exceed the project goal, the prime is not required to submit the approval request or go through GFE to replace a subcontractor on the job.

When the prime submits the documentation for replacement request right away, the project will not be delayed.  Our personal best from receiving a complete request to written approval is 8 minutes. 

Primes are not required to submit a Replacement Approval Request or go through GFE to replace a subcontractor if the total amount being counted toward the project goal has actually been paid to the DBE.  



Complete
GFE Documentationz

» Must contact all
work to be replc

» If DBES are not

o Must determine
substituted to mai
achievement.

> Prime must contact a
substitute service.

» Must document calls, en
contacts made and response

» Must submit SFN 60595 & documents for
approval
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Section 2, letter G on page 10 indicates the Replacement Approval Process.  The fifth paragraph states “Do not submit incomplete documentation to the ADE.

What is complete documentation?  Turn to pages 23 and 24 of the manual.

All areas of this form must be filled in to be complete, including your signature.  The reasons DBEs are being replaced must be supported in writing by the DBE.

Step 2 requires the firm to fill in the contacts made (or provide their own contact form with the required information).  They must name the replacement firm selected, quotes received, comparisons made, and the Request to Sublet.

Submit to the ADE signed by you and the prime.

ADEs will forward your recommendation and the documentation to Civil Rights.

Replacement process is not complete and no work is eligible to be paid until CRD’s signature is on the form and is transmitted back to the ADE.




ECRM

Quick Facts Into Sec. 2 p. 10-11

DBE or Non-DBE/BD Replacement Approval

Goal not

met can’t perform Request Process
RGC Goal not Prime can’t self- Replacement Approval
met perform Request Process

_ Goal $$ Paid?
DBE or Non-DBE/BD If not, Replacement

can’t perform Approval Request Process

Goal $$% Paid? If not,
Replacement Approval
Request Process

Submit written

Goal :
RGN DBE can’t perform explanation; DBE
el acknowledgment

RGC | Goal met

Prime can’t self-
RGC Goal met verform

No
RGN | participati | Non-DBE can’t perform Nothing required
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Presentation Notes
When does the replacement approval request process apply?  Wondering what to do in various situations?

This slide is a simplified chart of the Quick Facts Info on Prime’s Replacement approval request requirements noted on pages 10 and 11 in Section 2 of the manual.



QUESTIONS AND ANSWERS
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And, there you have it folks…  Are there any questions?
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Presentation Notes
The Contractor Compliance program deals with ongoing review of our federal-aid contractors to ensure they are in compliance with FHWA 1273, Title VII of the Civil Rights Act of 1964, and related laws and regulations.  This material is found in Section 3 of the ECRM. We conduct a series of in-depth contractor reviews each construction season, and the following slide is a very brief review of how this is done.


PURPOSE

To ensure that federal
contractors and sub-contractors
do not discriminate in their
employment and contracting
practices on Federal-Aid
Construction Projects.
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The NDDOT, as a contract federal-aid recipient, has a responsibility to ensure that all federal-aid contractors and subcontractors do not discriminate in employment and contracting practices based on race, color, sex, or national origin.   These contractors must take affirmative action to ensure equal employment opportunity as set forth under the laws, executive orders, rules and regulations.


ECRM

PRI MARY AUTHORITI ES Sec.3 p.1-4

23 USC 140 (a)

State EEO Assurances

23 CFR 230 - Subparts A, C and D

FHWA 1273
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Federal-Aid Highway Act of 1968 Section 22(a) requires the NDDOT to provide EEO written assurances as a condition for receipt of Federal Funds.  EEO Assurances require EEO requirements be placed in bid specifications and the enforcement of EEO contact requirements. Subpart A –requires the incorporation of special contract provisions, the implementation of a OJT program and Training Special Provision.   Subpart C – Establishes requirements for the Contractor  Compliance Program.   While the regulations in 23 USC 140(a) are important, the contractor’s obligations are stated most clearly in FHWA 1273.   


ECRM

FHWA - 1273 Sec.3 p.

Nondiscrimination Contract Provisions

EEO Policy Statement;
EEO Officer;
Dissemination of Policy;
Recruitment;

Personnel Actions;
Training and Promotion;
Unions;

Selection of Subcontractors, Procurement of
Materials and Leasing of Equipment; and

9. Records and Reports.

© N O v & W N o=
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FHWA Form 1273 tells our contractors exactly what they must do.  It requires an EEO Policy Statement and an EEO officer.   The contractor must give the policy statement to employees – most do this on the first day of employment and yearly thereafter.  They have an obligation to do recruitment, and to use best efforts to recruit women and minorities and must be fair in promotions.  The contractors must train both supervisors and employees on a yearly basis, and must document this training carefully.  They have obligations not to hire exclusively from any union if the union is not providing female and minority candidates.  They must show that subcontractors have been informed of these obligations and are complying, including a summary of female and minority candidates hired by each sub.  Additionally, we thoroughly review DBE participation and ensure that payments are made in a timely fashion to DBEs without excessive retainage.  We review progress of OJT candidates and ask about any type of discrimination complaint associated with the project.   



Role & Responsibilities

Contractor has to take all reasonable and
necessary steps to ensure that the terms and
conditions of its contract are fully met.

NDDOT is responsible for developing and
implementing effective processes to monitor
and determine contractor’s compliance.

FHWA has the stewardship, monitoring and
enforcement responsibility.
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Contractor has to take all reasonable and necessary steps to ensure that the terms and conditions of its contract are fully met.  The NDDOT as a contracting agency of federally assisted contracts has primary responsibility for developing and implementing effective processes to monitor and determine the contractor’s compliance with the contract non-discrimination, and EEO requirements.  FHWA practices oversight of the process.  CRD can only recommend that a contractor be found in compliance – it is actually FHWA who makes the ultimate finding of compliance or noncompliance.  


Stages of Compliance Reviews

1.

Review Scheduling;

Contractor Notification;
Preliminary Analysis/Desk Audit;
On-site Verification and Interviews;
Exit Conference;

Compliance Determination, and

Formal Notification.
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We will notify the ADE of any project that is being considered for a formal CC review and ask for input.  If the ADE feels the project is a good candidate, we notify the contractor.  The contractor submits paperwork, including payrolls on the project, which is the “desk audit” portion of the review.  At this point, we know the demographic makeup of the workforce, the DBE/OJT compliance, the EEO policy and training compliance, and we have a good picture on whether best efforts were used for recruitment.  At this point, the project engineer, or his staff will conduct EEO/labor interviews on at least 5 employees of the prime contractor.  If an employee reports feeling discriminated against, or raises any issue of concern, inform the ADE, who will inform CRD if appropriate.  If there is a complaint, it will be brought up to the contractor during the Exit Conference, which is done in person or via VNDOT.  If there is a problem on the project, in whatever form, please let the ADE know.  Typically, there are 1-4 contractor representatives at an Exit Conference.  Sometimes the President comes, sometimes only the EEO Officer.  I will be present, as will the Project Engineer and ADE, generally.  We make a compliance recommendation to FHWA, usually within 15 days of the contractor providing all materials.  


Corrective Actions

mlssue Show Cause Notice;

wConduct mandatory meeting to
discuss Corrective Action Plan;

nAccept CAP or Initiate Contract
Sanctions; and

©wConduct follow-up review.
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Sometimes we ask a contractor to fix a discrete issue – like the lack of a bulletin board or a failure to do training – and find them in compliance when they do the Corrective Action, called a CAP.  Rarely, we issue a Show Cause Notice – this is reserved for the very worst situations. Ron Henke, Deputy Director, would sign and issue the show cause notice.  We would schedule a meeting and come to a plan for how to bring the contractor back into compliance.  We would do a formal follow-up review, and, when successful, the show cause notice would be revoked.  If the contractor is not receptive, we would turn the matter over the FHWA for possible debarment. As a practical matter, I don’t believe this has happened at the NDDOT. 


Noncompliance Finding

First noncompliance finding for at least a
decade this last summer.

Wagner Construction out of International
Falls, Minnesota

Statements by management concerning
preference not to hire women; no female
hours on 7.5 M project.
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But this summer, the NDDOT made its first noncompliance recommendation in years.  Ron Henke signed the Show Cause letter and FHWA concurred in the noncompliance finding.  While we try to help bring contractors into compliance as opposed to taking a punitive stance, this is not always possible.  It was the contractor’s first federal-aid project and they really had not considered the requirements of FHWA 1273.  Although it was a 7.5 M project, there was not a single female work hour for the prime or any subcontractor on the project, and no effort had been made to find female candidates, or to comply with EEO policy or training.  Stay alert to problems of the type seen on this Project, and the noncompliance issues can be addressed early in the Project and fixed without such a measure.  The following scenarios are based on the noncompliance finding. (As a side note, the contractor addressed issues, and 6 weeks later, they were back in compliance.)


Scenario #1

You are a Project Engineer on a federal-aid
construction project.

In discussions about OJT trainees with the
Project Superintendent, he confides to you

that the company ¢
in the trades. So, t
male trainee.

What do you do wit

oes not like to hire women
ney want only a minority

h this information.
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Possible Answers on following page 


Scenario #1 - Answer

This is a serious matter.

Document the conversation as soon as you
can - write it down.

Contact your ADE immediately. CRD will
become involved from there.
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While it may seem to you that your discussions with the Superintendent were private, or that it was just conversational, he made an admission that the company violates EEO law.  You must disclose this and action must be taken. 


Scenario #2

You are a manager on a federal-aid job, and
your are onsite during peak employment.

You have noticed that there are no women on
the Project, either at the Prime level, or for
any subcontractor at any tier.

What do you do with this information?
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In the next Scenario, you are asked to look at what you would do if you notice there are no females or minorities on a federal-aid project.  The most important thing is to keep CRD informed.  


Scenario #2 - Answer

a. Check the certified payrolls to make sure
that you are correct.

b. Begin an investigation on whether the
workers for the prime have female workers on
other jobs or sites. Call a buddy who is the
Project Engineer in another district for
another project of the Prime.

C. Interview project superintendent as to why
there are no female workers on the project.
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For a very first step, start with answer a.  It is possible that women were present when you were not there.  If your suspicions are confirmed, talk to the ADE, who will contact Civil Rights.  You are not expected to review the EEO compliance on a project – that is the job of CRD.  But if you see something as obvious as no females at any level of a project over weeks or months, alert the ADE who will give CRD a “heads up” that a review on the project is necessary.    


.

Disparate Treatment/Impact

Disparate treatment is discrimination that
occurs when an employer treats some
employees less favorably because of their
race, color, religion, sex or national origin.

Disparate Impact is a facially neutral
employment practice that has an unjustified
adverse impact on members of a protected
class. (No discrimination on face, rather it is
one that is discriminatory in its application
or effect.)

ECRM
Sec. 3 p. 5-6
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Disparate treatment is intentional discrimination where a protected group is treated differently. An example would be a contractor who prefers to hire women as drivers instead of men as he believes women are more careful.  Any time he discriminates against a particular male candidate for a driver position, that is disparate treatment.

Discrimination also commonly occurs in unintentional circumstances. This often involves Disparate Impact. The following scenario illustrates Disparate impact. 



Scenario #4

A female flagger has come to you and said
that she wants to apply for a higher paying
position, but she cannot lift 150 pounds. The
job announcement for a Laborer 2 position,
which pays over the DB minimum, says that
she must lift 150 pounds. She says that she
watches the men who do the job and they
rarely lift more than 50 pounds. Is she
complaining of discrimination?
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Answer: Maybe.  This type of complaint is for disparate impact.  It may be completely reasonable that the contractor asks her to lift large amounts of weight, if this is a part of the job.  But if it isn’t, they may be improperly discriminating against women.  While this is a very real requirement for a firefighter, it probably is not required of a Pilot Car Driver.  Remember my contractor this summer?  The superitendent brought up the fact that women often can’t lift as much as men can.  The contractor can seek candidates for legitimate duties on the job.  But they cannot simply assume any particular woman can’t lift that weight and they can’t put a requirement down that isn’t required.  Best course of action?  Bring the complaint to your ADE.  


Hostile Work Environment

Unwelcome comments or conduct
based on gender, race, or other
legally protected characteristics

Must unreasonably interfere with an
employee’s work performance or
create an intimidating, hostile or
offensive work environment

Anyone (supervisor, co-worker,
contractor) may create and even a
withess may be considered a victim
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Another form of discrimination is creating or fostering a hostile work environment.  A hostile work environment is a workplace in which unwelcome comments or conduct based on gender, race, or other legally protected characteristics unreasonably interferes with an employee’s work performance or creates an intimidating, hostile or offensive work environment for the employee who is being harassed and for other workers. 

A hostile work environment is created when anyone in a workplace commits this type of harassment, including a co-worker, a supervisor or manager, a contractor, client, vendor, or visitor. In addition to the person who was directly harassed, other employees who are impacted by the harassment (by hearing or viewing it) are also considered victims.  


Discrimination “Don’ts”

The ADE and Project Engineer (or their staffs)
do not conduct investigations.

The ADE and Project Engineer do not make
findings for people complaining of
discrimination.
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So what do you do if someone complains of discrimination or you suspect discrimination? First and foremost, you do not conduct an investigation or find the complaint is valid or not valid.  The obligations of District staff center around recording the allegations and reporting to the ADE, who will decide whether to report to CRD and discuss how the matter will be addressed. 





Noncompliance Outcome

Contractor was able to hire two female

operators and bring the percentage of female
hours up from zero to 5%

Contractor completely restructured its
recruitment procedures and is working with its
local unions to get a female apprentice.
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The progress of this story is good.  When we found the contractor in noncompliance, there was not a single female hour out of more than 10,000 worked on a $7.5M Project.  In about 6 weeks, the contractor was able to hire and increase female hours to 5%.  This contractor had no females working in the field companywide – just 6 office workers at home office.   They are now addressing this and have committed to hiring women for future OJT or union apprentice positions.  And they have agreed to submit applicant logs and to restructure recruiting to attract female candidates.   The contract compliance program works, even in the case of a noncompliance finding.  


EEO/Labor Compliance &% qe011-12
Interviews

Complete at least 5 Interviews

Complete up to 2 weeks prior to Conference

Interview those most likely to be harassed or
discriminated against

Interview at least 1 female and 1 minority worker

At least 3 days prior to Conference
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The primary way in which any EEO problem on a project will come to your attention will be through EEO/Labor Interviews.  First, with regard to interviews, it is necessary to do at least 5 interviews and input them into CARS at least 3 days before the Exit Conference.   The interviews should reflect a cross-section of the workforce, at least 1 minority and 1 female.  Try to think about who are the most vulnerable members of the Project staff – lower ranking, new to trade, female, minority, or apprentice.  These are the people you most want to interview.  If you interview a person with Limited English Proficiency and need assistance, remember that we have a interpreter’s service available on our cell phone.  If you need this service, contact your ADE.  Never fail to interview a worker because he or she has limited English proficiency.  You can find the Labor Compliance Interview Forms in the ECRM, Section 3, page 14-15.  


2 ECRM

Bulletin Boards Sec. 3 p.10

Thank you for filling out the Bulletin Board Review
Forms and for taking pictures this year! Project staff
did an amazing job and | thank you.

Thank you also for inspecting them monthly and
making sure things are up to date. | have little to add
on this as staff was A+ on getting this done.
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And, there you have it folks…  Are there any questions?



ON-THE-JOB TRAINING
(OJT) PROGRAL

Presenter: Denise Spanjer -—-ﬁ
NDDOT Civil Rights Division |



Presenter
Presentation Notes
Good afternoon, or morning…  Please pose any questions you have about this program or situations you’ve encountered into the chat box.  

We will answer questions that are not addressed in the presentation as we go along.

The Primary Purpose of the OJT Program is to provide marketable skills & training for:
Minority, female, and economically disadvantaged individuals

If contractors make comments about how hard it is to recruit in North Dakota’s job market, please encourage the prime’s to:
Recruit from less skilled employees within the company
Hire and train people who are looking for seasonal jobs, like teachers
Use the Recruitment Toolkit on the website on the Department’s Contract Compliance website







ECRM

OJT Program Sec. 4 p. 2

Master List
Primary role of Project Engineer
Observe, report, support
Trainee training time on the equipment, in

the truck, etc.
Doesn’t have to be 100%

OJT Supportive Services On-Site Visits

Meet, acknowledge trainee, provide wage rate and
curriculum
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Where we really need your help is to observe and report anything you see that is out of the norm for the program’s trainees.  Other employees sometimes are under the perception that the trainee is getting something for nothing.   They are in fact being paid less than other construction workers because they are learning a trade.

I’ll be sending the ADEs Master List of Trainees so they can distribute the list to project engineers. It will be updated any time new assignments are made.   Replace your list with any new list that is distributed.

Review the list prior to your pre-construction conference and tell the group the training program and a trainee name if one or more are assigned.

We need to know that the trainee is operating their program’s equipment regularly and that they are being treated fairly.

Stress that the prime’s responsibility is to complete the trainee’s training.  Also note that they may transfer their trainee(s) to any of their projects in the state.

Also stress that trainees should be some of the first employees hired and put to work.  That way their experience will be of most value during the peak of construction season. 

If you notice anything out of the ordinary, put it in your project diary and report it to ADE.


ECRM

Wold Engineering - OJTSS ™ *"°

OJT Supportive Services On-Site Monitor

Visits trainees, superintendent, trainer, project
engineer on the project site

OJT Supportive Services Project Assistant

Contacts contractors weekly to check on trainee
status, progress

Checks payrolls and hours on projects

District Payroll Responsibility
Trainee graduates to Journeyworker
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Wold Engineering has the Department’s contract to provide OJT Supportive Services.  

Bill Pritchard will be making two project site visits to trainees.  He understands that the project engineer, the superintendent, and the trainer are very busy; however, it is his primary job is to interview the trainee and trainers. 

He is our representative, his visit is at our request; please make every effort to assure that Bill can visit with the trainee.   Bill will let the project engineer know when he plans to visit the trainee.

It is the trainer’s responsibility to make the trainee available and to respond timely to Bill’s request to set up an appointment time.  He’s called some people many times without getting an answer.  Please impress on the superintendent that this is a contract compliance issue.

OJT Supportive Services also reviews trainee payrolls and hours on projects for accuracy.   OJTSS receives the payroll excerpts with the reimbursement requests. However, after a trainee graduates from their programs, the Districts will take over the payroll reviews for those new journeyworkers.



ECRM

Assignments Sec. 4 p. 2

OJT Special Contract Provision

Trainees are assigned to contractors
Not projects
May move trainees from project to project
Contractors from other states may have
different experiences with OJT Program

Trainee hours are assigned to projects as a bid
item
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Review the trainee assignments that may be on your project, prior to the pre-construction Conference.

A prime may ask a subcontractor to “take on” the training for the prime.  But, the sub is in no way required to do so.  This is the prime’s responsibility

If the contractor has any questions have them contact Wold Engineering at 258-9228.  The contractor should have Lisa Rhodes number; she calls them every week.



Completion is Important

Trainee positions are assigned based on a
contractor’s cumulative contract dollars

Contractors are strongly encouraged to

complete a trainee’s program/curriculum
within one construction season

If they have not completed the position, the
position may be carried over
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Positions are assigned to contractors based only on cumulative federal aid contract amounts – the Special Provision outlines the funding that is not included in the total contract dollars. Assignments are calculated by formula; the formula excludes a portion of the highest cost materials.

We have contractors with a number of incomplete 2013 and 2014 training positions which are called carryovers.  Again, it is important to state whether a contractor has trainee assignments at the pre-construction and let them know that compliance is a contract issue.

Contractors will receive training in a webinar on how to follow the program which is now set for March 17. The first contractors trained will be those with carryover positions.  You are welcome to attend if you want to learn all the detailed requirements the contractor must follow.

Our first 2015 assignments will be made soon – based on October through March bid openings.  After that the Master list of Trainees will be sent to ADEs for distribution.








Scenario

Every time you’ve been on the project a Qualified
Testing Technician Trainee has been working; but, he is
working as a laborer, not working as a testing
technician with his trainer.

What do you do?
Record the incident in your diary and contact the
ADE

Check in with the trainer and ask how many hours
the trainee has completed in the program

Visit with the trainee to see how things are going
with his training

None of the above

All of the above
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Please type your answers into the chat box.

The answer is: A  Is the correct answer.  B and C would be appropriate, however, it is most important to get direction from your ADE and follow up as they see fit.

OJT Supportive services will visit the trainee only twice, so please make every effort to observe, document, and report. 

 We need your help to assure that the trainee gets the benefit of the program, learns a trade that can improve their standard of living, and get the prime contractor the skilled people they need to continue their work.



ECRM
OJT Program Sec. 4 p. 5

Apprenticeships
Contractor may fulfill positions with apprentices
Contractor must choose program for apprentice

Trainee candidates are screened for prior
experience

Minimum wage rates are noted in the OJT
Program Manual

At no time, may the trainee be paid less than the
lowest Laborer wage rate.
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Apprentice programs may be used to fulfill the prime’s assignments.  There are specific rules that the prime needs to follow.  Those rules are outlined in the OJT SP.

Trainee candidates with experience in the skilled craft will not be approved.  The program is meant to train people for skilled crafts and then graduate to journeyworker status.  If they are already a journeyworker or have considerable experience, there would be no reason to train them.

Trainees may be paid 80, 85 and 90 percent of the journeyworker wages depending on the amount of training hours they have completed.  Their wages increase after each quarter of the program hours they’ve completed.

Trainees may be trained as Equipment Operators, Structural Carpenters, Testing Technicians, Truck Drivers, Concrete Finishers, Qualified Testing Technicians; there is no training program for laborers.  (In some states there is a program, but not here.)  Hours for completion range from 350-550 hours.



ECRM

Prog ram Approval Sec. 4 p. 4-5

Contractors must request approval for
program and trainee candidate separately

All requests come through CRD

Curriculum is outlined in the OJT Program
Manual available at

73


Presenter
Presentation Notes
There is a formal approval process for the prime’s training program, and one for the trainee candidate.  Contractors receive links to the request for approval forms in their assignment email.

The prime decides where they need more skilled individuals on their project(s).  Then they request approval for a program that meets their staffing requirements.  When they request approval, they must state who will act as the company’s trainer.

When they request trainee candidate approval, they must provide a job application.  This way we can determine prior experience.




http://www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf
http://www.dot.nd.gov/divisions/civilrights/docs/ojtprogram.pdf

ECRM

Reimbursement Sec. 4 p. 7

Training hours on state and federal funded
projects are reimbursable at $4 per hour

There is no reimbursement for hours of work

on county, TERO, city, private, out-of-state
Some training hours count toward completion

Contractors must submit their trainee’s hours

monthly by the 15 or there is no
reimbursement
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The Department reimburses prime’s $4 for the trainee’s hourly wage.  That coupled with their being able to pay the trainee less is intended to be motivating to prime’s completing their training positions.

If we don’t receive the request for reimbursement timely, we will not reimburse the contractor for the training hours.  The trainee’s hours toward completion will still count, but we won’t pay the prime.


ECRM

Credit for Training Hours  sec4r2

Training hours may be earned on federal and
state funded projects
Trainees may receive credit for hours spent in
training on other projects.
- County, TERO, city, private, out-of-state

- Hours count toward completion up to 25% of the total
hours (500 hour program = 125 max)
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As I said the prime may train their trainees on any of the projects they are working.  All hours count toward training on federal and state funded projects.  Hours count on TERO project work, but are not reimbursable, because TERO work has a different federal funding source.

Trainees may work on private, county, city, out-of-state funded projects.  There are limits to the number of hours that count, however, these are not reimbursable.


ECRM

Failure to Comply Sec. 4 p. 10

Failure to fill trainee position

The contractor must show good faith in their
attempts to hire a trainee to fill a need in their
company.
Contractors who refuse to fill the position face
consequences.

Failure to train

Using trainee position as laborer or flagger, etc.
“Train Yourself” - lacking supervision of trainer
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OJT SP states “No payment shall be made to a contractor for failure to provide the required training or failure to hire the trainee as a journeyworker when such failure is caused by the contractor and evidences a lack of good faith on the part of the contractor in meeting the requirements of this OJT Program Special Provision.   If payments have been made, the Department will withhold the amount paid from the contractor’s progress payment.”

We will keep the ADE in the loop on those compliance issues we have on getting trainee positions filled.  We would very much appreciate a follow-up with the contractor when it comes to progress payment time.   



ECRM

OJT Program Sec. 4 p. 4

Contractor may create a custom program

Project Manager has not received adequate
supervision.

Abbreviated programs

Apprenticeships
CDL holding Trucker

Trainee may fulfill two position assignments
Not at same time
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The curriculum in the OJT Program Manual is very specific, they are pre-approved programs.  If the contractor needs other skills in their workforce, they may submit a proposal for a custom program.  The proposal must be approved by FHWA and the Department; vetting a new program takes time.

We approved a project manager training curriculum two years ago.  What we found is that the trainee is generally left to train with a remote trainer.  This is not acceptable.

On a case by case basis, there are also opportunities for prime’s to short cut the amount of time a trainee must train prior to achieving journeyworker status.  

For example:
An apprentice could have already learned the general basics of a craft. Therefore, the apprentices’ approved OJT program hours may be reduced.

An over-the-road trucker with a CDL will know how to drive a truck, but may have no experience on construction projects.  Therefore, the truck driver could be approved for a reduction in required completion hours.

Lastly, a group 4-6 equipment operator trainee could graduate from their training program; they then could be approved for a group 1-3 program.  The Program manual outlines the reduction in program completion hours in this example.
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Does anyone have any questions?


PLIANCE
(Davis-Bacon) PROGRAM

Presenter: Gail Brown
NDDOT Civil Rights Division NDDOT,


Presenter
Presentation Notes
The Labor Compliance section of the Manual is Section 5.   


The Basics of Davis-Bacon and
Related Acts

Prime Contractor is ultimately responsible for
payment by all subcontractors

Prime Contractor and all subcontracts must pay
wages as described in ND2 Wage Decision.

All must submit weekly certified payroll
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Under the Davis-Bacon Act, the USDOL determines the “prevailing wage” in an area and requires all federal-aid contractors to pay this wage, at a minimum, to its laborers and skilled craft workers.  The wage rate decision in effect at the opening of bids applies throughout the project, even if it goes into an additional year.  Under Davis-Bacon, it is the responsibility of the Prime to see that the prevailing wage is paid by all subcontractors on the project, regardless of tier.  All Primes and Subs must submit a Certified Payroll once a week, on Form 347, or similar form.  


More DBRA Basics 0.5 p. 2.3

ND has no state prevailing

wage law revailing

DBRA applies only to work
onsite

. )
“Onsite” is within or virtually dgC .
adjacent to the project’s
boundaries - this means up to
Y2 mile, as the crow flies.
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This slide has more DBRA facts.  If you have come to the NDDOT from another state, you may have been responsible for enforcing a state prevailing wage law.  ND has not such law – only the federal prevailing wage law, Davis-Bacon and Related Acts, apply.  

It applies to workers , if they are onsite, or virtually adjacent - up to ½ mile as the crow flies, from project boundary.  (Some states do not clearly define “virtually adjacent” but ND does.) 


DBRA Classification - Who Is
Covered

- Equipment Operators
-Laborers

- Concrete Masons

- Apprentices or Trainees, if approved

- Truck Drivers, who are onsite more
than a de minimis amount of time.
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DBRA covers “laborers and mechanics,” which means anyone who works in the trades or in any type of manual labor on the worksite.  So, equipment operators fall within the definition, as do truck drivers, concrete masons, carpenters, etc.  Truck Drivers who are onsite more than a de minimis amount of time are covered


Who Is Not Covered:

Timekeepers, inspectors,
engineers, officials,
administrative, and
professional employees as
defined under FLSA

Management, including
Foremen are generally not
covered, except

Working foremen are generally covered (i.e.
non-exempt)

Paid only for time spent working in trade and
not for supervisory time

ECRM
Sec. 5p.51-54
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But not everyone who works on a federal-aid construction project receives Davis-Bacon wage rates and benefits.  Those not covered include Timekeepers, inspectors, engineers, officials, administrative and professional employees.  When determining which employees fit into these categories, look for guidance from the Fair Labor Standards Act (FLSA), which can be found on the USDOL website.    

Management, such as the Project manager, are not covered by Davis-Bacon and non-working foremen are not covered.  Working foremen – those who spend more than 20% of their time onsite on the project working in a skilled craft or trade, are covered, but only for the time spent in the skilled trade or craft.  


ECRM
Sec. 5 p.1 & 60-61

Wage Decisions

Must be posted in a prominent and accessible

place
usually with posters and notices

Workers must be paid the wages of the
classification in which they work

The Wage Decision in effect when a contract is
awarded stays with it for life.

84


Presenter
Presentation Notes
The starting point for all labor compliance is the Wage Decision.  Many if you are aware that there are 4 categories of Davis-Bacon work, but we  see only 1 type here – that is highway construction.  This is covered statewide by ND2.  Rarely, when constructing a rest area or other building, we use the building rates, which are broken down by county.  If this happens, the proper building wage decision will be part of the proposal and you will have plenty of notice.  It is ND2 that you will be dealing with 99% of the time.  It is posted on the dot.nd.gov website, as are past decisions going back 3 years. The WD must be posted on a bulletin board and it must be posted prominently and must be accessible.  A worker should be able to check the BB and know immediately that he or she is earning the minimum wage allowable.   


ECRM
Sec. 5 p. 17,
28-30

The Copeland “Anti-Kickback” Act

lllegal to induce any person to “give
up any part of the compensation to
which he is entitled”

This is a criminal statute, with fines
and imprisonment up to 5 years.
As a result, we must look at any
unexplained deduction from a
federal-assisted project paycheck.
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There are a number of “related” act to Davis-Bacon.  One is the Copeland Act, which deals with “kickbacks.” It makes it a federal crime to demand any portion of a Davis-Bacon paycheck back from a covered employee.  So, when you get a payroll that shows a deduction – it might be for child support, or for a court ordered judgment, make sure you demand proof the first time such a deduction occurs.  You do not need to ask for proof for each payroll.  
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Payroll will look like this – most contractors will use USDOL Form 347, but any comparable form may be used.  The payroll should indicate the employee’s name and address, the last 4 number of the SSN, the employees job class, the number of hours worked each day, the hourly rate, and overtime rate, and the fringe rate, if any.  The payroll will also include a summary of deductions. 


ECRM,

Statement of Compliance Sec. 5 p. 33-34

Date : (b) WHERE FRINGE BENEFITS ARE PAID IN CASH

L | = | | - [J — Eacn lavorer or mechanic listed in the above referenced payroll has been paid,

(Name of Signatory Party) (Title) as indicated on the payroll, an amount not less than the sum of the applicable
basic hourly wage rate plus the amount of the required fringe benefits as listed
in the contract, except as noted in section 4(c) below

do hereby state

1) That | pay or supervise the payment of the persons employed b
m pay P pay P poy ¥ (c) EXCEPTIONS

on the
(Contractor or Subcontractor) EXCEPTION (CRAFT) EXPLANATION

: that during the payroll period commencing on the

(Building or Work)
day of and ending the day of

all persons employed on said project have been paid the full weekly wages eamed, that no rebates have
been or will be made either directly or indirectly to or on behalf of said

from the full

(Contractor or Subcontractor)

weekly wages earned by any person and that no deductions have been made either directly or indirectly

from the full wages earned by any person, other than permissible deductions as defined in Regulations, Part
3 (29 C.F.R. Subtitle A), issued by the Secretary of Labor under the Copeland Act, as amended (48 Stat. 948,
63 Start. 108, 72 Stat. 967; 76 Stat. 357; 40 U.S.C. § 3145), and described below:

REMARKS:

(2) That any payrolls otherwise under this coentract required to be submitted for the above period are
correct and complete; that the wage rates for laborers or mechanics contained therein are not less than the
applicable wage rates contained in any wage determination incorporated into the contract; that the classifications
set forth therein for each laborer or mechanic conform with the work he performed.

(3) That any apprentices employed in the above period are duly registered in a bona fide apprenticeship
program registered with a State apprenticeship agency recognized by the Bureau of Apprenticeship and
Training, United States Department of Labor, or if no such recognized agency exists in a State, are registered
with the Bureau of Apprenticeship and Training, United States Department of Labor.

FAN Thots
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The payroll itself is “Part One” of any Certified payroll.  “Part Two” is the Statement of Compliance.  As stated in the last slide, a contractor may use any form it chooses, but with regard to the Statement of Compliance, the wording must be identical.  The Statement of Compliance must be signed and must be provided to the Project Engineer within 7 days of the close of payroll.  


Fringe Benefits

Under DBA, FB’s are a
component “prevailing wage’

The Wage Determination
(WD) obligation may be
satisfied by:

Paying the BHR and FB in cash

Contributing payments to a
bona fide plan

Any combination of the two

ECRM
Sec. 5 p. 24-25
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On the ND2 Wage Decision, fringes are now paid to all worker classifications.  The fringe rate is as little as $1 for a Laborer or as much as $14.35 for an Operator.  On the Statement, the contractor must note if the fringes are paid in cash, into a bona fide benefit plan, or a combination of the two.   



Payment of Fringe Benefits

Cash payments in lieu of fringe
benefits (FBs) must be paid on regular
pay date (29 C.F.R. § 4.165(a))

Payments into bona fide FB plans must
be made no less often than quarterly
(29 C.F.R. 8 4.175(d))

FB costs may not be credited toward
wage requirements (29 C.F.R. 8 4.167)
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If the employer elects to pay fringe benefit amount in cash, it must be paid on an employee’s regular weekly payday.  If however the employer decides that the fringes (or any portion of them) will be paid into a bona fide plan, this must be done no less often than quarterly.  You may not get proof every week that fringes are being paid into a fund, but you cannot go more than 90 days without such proof.  Additionally, the employer may not pass on its own administrative costs as credit to the FB amount.  So, if you were to see an amount on a fringe report that represented an amount other than a premium or a payment into a plan, that is a red flag that the employer may be passing unallowable expenses on to the employees.  


.

Scenario #1- Payment of Fringes:

If the DB wage decision requires a wage of
$20.00/hour and fringe rate of $5.00/hour,
which of the following can the contractor pay:

- $25.00 in cash wages; or

- $20.00 in cash plus $5.00
in an approved plan; or

- $19.00 in cash plus $6.00
in an approved plan
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Here is a Scenario on payment of DBRA wages and fringes.  If Davis-Bacon wage decision requires a wage of $20/hour and a fringe rate of $5/hour, which of the following can the contractor pay:

Answer: Any of these 3 payments is legal and acceptable, as long as the plan is a bona fide plan.  It is even legal for a contractor to decrease cash wages to pay into a fringe plan, although is limited to particular plans communicated to the employee and might involve needed permission from the employee.    


Examples of Fringe Benefits

Life Insurance
Health Insurance
Pension

Vacation

Holiday

Sick leave



Presenter
Presentation Notes
These are the types of fringe benefits you might see on a DBRA payroll.  


ECRM
Sec. 5 p. 26-28

Funded Fringe Benefit Plans

Contractors may take credit (without prior
approval from DOL) for bona fide FB fund
contributions made to third-party trustees
or insurers that:

Are jrrevocably paid; and,

Are made reqgularly, not less often than quarterly

Credit is for payments made for individual
workers eligible to participate in the plan,
program, or fund
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Sometimes, the employer will pay a portion or all of the Fringe Benefit into a pension plan, savings plan or other insurance plan.  Payments made this way must be irrevocable – there cannot be a method under which the employer gets the money back.  Some of you might participate in a medical savings account where you “use or loose” funds by year’s end.  This type of benefit plan is not allowed under the DBRA, since payment is not irrevocable – the employee might get some of the funds back.  


What Makes a Fringe Benefit
Plan “Bona Fide™?

Specified in writing and communicated to
covered employees in writing

Irrevocable contributions
Group benefit plan
Contributions made to a third party or trust

Convey a benefit to the person actually
performing the work

Accounted for on an hourly basis (weekly
B - roII reportlng form WH347)
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The benefit plan must be “bona fide” to satisfy DBRA.  What is “bona fide?”  As stated earlier, the benefit must be specified and communicated to employees in writing, it must be irrevocable and the contribution must be made to a 3rd party or trust.  The benefit plan must covey a benefit to the worker and must be computed on an hourly basis to allow weekly reporting.  If all this is satisfied, a benefit plan is “bona fide.” 


.

Amount Employer May Claim As
A Fringe Benefit ECRM, Sec.5, p.27

Applies to benefits of a continuous nature
(e.qg., health insurance, pension plans)

Determine hourly rate of contribution that is
creditable towards contractor’s Davis—-Bacon
prevailing wage obligation by:

Dividing the total annual contributions by the total
annual hours worked (both Davis-Bacon and non-
Davis-Bacon work); and

Allocating fringe benefit credits so that Davis-
Bacon work is not used to fund benefits on private
(non-Davis-Bacon) work
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All benefits of a continuous nature should be reduced to an hourly rate.  These are generally health insurance, pension or savings plan or a life insurance plan. 

The thing to watch is that the employer is not taking a very high amount per hour for fringes based on a full-time employee who works on both federal-aid and non federal-aid jobs.  An employer cannot claim that the employee works only 10 hours a week and assign a hourly rate of $15/hour for health insurance where the employee spends 30 hours on DBRA work.  The employer is claiming very high fringe costs only because they are using DBRA fringe to fund insurance for non-DBRA work.   When you get a fringe report – make sure that the amount claimed for fringes is reasonable.  

Also, make sure you see a fringe report at least quarterly.  If you fail to do this, the employer may have been failing to pay health or life insurance premiums for employees or may not be able to make pension or savings payments.  It is important to check a fringe report periodically to ensure that the employer is paying the fringes as represented in Certified Payroll. 





D
ECRM

Pickup Driver vs. Single Sec. 5 p. 46
Axle Truck Driver

Old Rule - In the past, whether a /2 ton, 34 ton
or 1 ton truck was a pickup (Group 1 Laborer)
or a single axle truck (Truck Driver, Single Axle)
was determined by what type of equipment was
in the truck.

New Rule: Depends on Gross Vehicle Weight
rating.
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Now on the new Davis-Bacon classification issues.  There has been a lot of discussion about what constitutes a light pickup truck driver versus a single axle truck driver over the years.  In previous years, whether a truck was categorized as a Pickup (Group 1 Laborer) or a Truck, Single Axle, was dependent on whether equipment beyond a simple air compressor or water tank was carried in the back.  This led to relatively small trucks being categorized as Single Axle Truck, with Truck Driver wages (which are union-driven by the AGC/Teamster Agreement). This rule was revisited by Deputy Director Ron Henke over the last two months, and a new rule was recently (December 16) announced to the AGC and the unions.  This information can be found at page 46 of Section 5 of the 2015 ECRM.



New Rule - Trucks/Pickups

< 26,000 pounds GVW rating is a Pickup
Truck. The driver will be paid as a Group 1
Laborer.

> 26,000 pounds GVW rating is a Single Axle
Truck. The driver will be paid as a Truck
Driver, Single Axle, or above.
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Under the New Rule, whether the driver of a truck is classified as a Pickup Driver (Laborer 1) or a Truck Driver, Single Axle depends on the Gross Vehicle Rating of the truck.  If it is equal to or less than 26,000  pounds, the driver is a Pickup Driver and is paid as a Group 1 Laborer.  If it is over 26,000 pounds, the driver is a Truck Driver, Single Axle (or above).  This means that, as a general rule, if the driver of a particular truck must have a Class C CDL in the North Dakota, the driver of that truck will almost certainly be a Truck Driver under the Davis-Bacon decision, since the criteria (> 26,000 pounds) is the same.  This does not mean, however, that a driver is entitled to Truck Driver wages because he or she has a CDL Class C license.  It is the vehicle and not the individual that determines the appropriate classification on the Davis-Bacon Wage Decision.  


.

Determining Gross Vehicle
Weight Rating

In determining GVWR, do not consider the vehicle’s
actual weight, but rather the total hauling capacity.

GVWR is assigned by the vehicle manufacturer and
represents the maximum weight of the vehicle and what
it can carry when fully loaded.

Label is commonly found on the truck door jamb or on
the inside of the door.

If towing a trailer, find GVWR label and add to GVWR of
the truck towing the trailer.
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In determining the GVW rating, determine the weight and hauling capacity of the truck, and add in the weight and hauling capacity of any trailer attached and you have a Combined Gross Vehicle Weight rating.  While a GVW may change, the GVWR does not – it is a constant. So, contractors should know the GVWR of their trucks (with or without trailer) and should know whether the driver of the truck will be a laborer or a truck driver.  


Scenario # 2 - GVWR

You see a 1 ton truck on the site - you check
and the truck weighs 5,000 pounds empty

and has a hauling capacity of 5,000 pounds.
What is the GVW rating?

The truck is hauling a trailer with a capacity
of 15,000 pounds and a weight of 1,500

pounds. What is the combined GVW rating of
both?
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First scenario – The GVWR of the truck is 10,000 pounds.  The driver of this vehicle is a Light Truck/Pickup Driver, Group 1 Laborer.

Second scenario –  The GVWR of the truck is still 10,000 pounds, but we must now add the GVWR of the trailer, which is 16,500 pounds (1,500 weight plus 15,000 hauling capacity).  The Combined GWW rating is 26,500 pounds (10,000 + 16,500). The driver of this vehicle is a Truck Driver, Single Axle. 



ECRM
Sec. 5p. 18

Worker Classification

Rule, at this time, remains that an employee who
moves between classifications must be paid for
time in each job classification.

The employee must be paid and listed on
Certified Payroll for the piece of equipment her
or she is actually operating.

t is acceptable, however, to pay a worker at the
nighest rate across the board. (i.e. they work as
poth a Group 3, 4 and 5 operator at times, but
are always paid at Group 3).
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While there has been a lot of dialogue concerning issue of workers who move between classifications, it is still the case that workers must be paid for actual time spent in each job classification.  


Scenario #3

You are a Project Engineer on a federally-
assisted highway project. An employee
identified by the contractor as an Equipment
Operator comes to you and complains that he
is not being paid properly on the job. He
maintains that the prime contractor is
altering his timesheets, both taking time off
each week, and downgrading his Group # for
certain hours each week. What do you do with
this information?
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There are multiple choice answers on the following page:


Scenario #3 - Answer

A. You ask for copies of the employee’s timesheets
and begin monitoring the employees activities.

B. You approach the project superintendent and
inquire as to whether he knows anything about the
allegations.

C. You tell the employee that he has the option of
filing a Davis-Bacon Wage Complaint and refer him to
the online form.

D. You note the issue in the project diary and contact
your ADE.
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The answer here may be a little tricky because you might do any one of the above things over the course of a Davis-Bacon issue.  The correct answer is D, as a first step.  In this event, you should note the complaint and notify your ADE.  Your ADE will work with CRD to advise as to whether there is a problem and how to proceed.  If you become aware of serious issues (i.e. deliberate violations), please contact the ADE, who will contact CRD.

The problem with A is that you disclose the identity of the worker complaining, which you should not do at this point.  If you request timesheets, make the request for a group of employees, so it is not obvious who might have complained.  And at some point, it may be time to refer the worker to the Complaint Form. 

But as a first step, D is the right answer.  

Additionally, there was at least one Davis-Bacon issue this year in which the ADE became aware of a DB issue after the contractor had complained to Executive Management.  This should never happen.  Your ADE should always be in the loop when an issue arises.  


Davis-Bacon Wage Complaint Form:

» All written
DB
complaint
s should
use this
form.

% Page 2 is
only for
Truckers,
hauling
to/from
the site

DAVIS BACON WAGE COMPLAINT

North Dakota Department of Transportation, Civil Rights Division
SFN 77777 (12-2013)

Contact Information

Name

Address

City State Zip Code

E-mail Address (Optional) Home Telephone Number

Cell Phone Number

Project Information

Project Humber (if available) PCN Prime Contractor

Project Location (Highway or Street) City State Zip Code
Employer Information

Name

Address City State Zip Code

Are you still employed by this employer? [_] Yes [_] No

If no, last date worked

Was your termination ~ [_| Voluntary [_] Involuntary

Wage/Work Performed

Position/Job Classification

List work Performed

Tools/Equipment Used or Operated

Date Worked on Project
From To

Hourly Rate of Pay
REG oT

Note: It is important that you provide records of hours worked, through a time sheet, pay stub, etc.

Complaint

Nature of Complaint

E] Wage Rate [:I Overtime [:| Fringes [:I Unpaid Hours

Please Describe Complaint (Add sheets. if necessary)
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If the issues raised by the employee in the previous scenario could be solved by the contractor willingly, to the satisfaction of the employee, no further action need be taken.  If, however, the employer denied allegations and the parties couldn’t agree as to a compromise, the employee would need to file a Davis-Bacon complaint.  You can find the Davis-Bacon Complaint Form at the end of the Labor Compliance Section of the ECRM, Section 5 at page 66 and pages 79-80.  You can also find it on the dot.nd.gov website under “labor compliance forms.”  It asks the complaining worker to identify the Project they are working on (or have worked on) and the employer, and to provide personal information.  The lower part of the page asks them for particulars on the complaint, including type of complaint and general factual basis of the complaint. 


ECRM

New Davis-Bacon Wage Sec. 5 b. 66
Complaint Form (cont.):

Employee must fill out the form completely,
print it out and sign it

CRD will accept a faxed or emailed copy of
the signed form

The employee filing a complaint must provide
proof of complaint through documentation or
withesses
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The employee must sign and date the form.  We will not accept a Davis-Bacon Wage Complaint that is not signed.  Thereafter, the employee can scan and email or fax the form, or they can mail it.  Any employee filing a Davis-Bacon Wage Complaint must provide documentation.  The type of documentation would depend on the type of claim made.  If the claim is for unpaid hours, the complaining party should have time sheets or other proof of time worked.  If the complaint is that he or she is being paid at the wrong classification, some proof of actual duties, such as a witness statement or a photo (in some instances) should be included.  If the complaining party is a Trucker, they must fill out page 2 and if the claim is for hours exceeding de minimus on site, they must have records of time spent on site.  


ECRM
Sec. 5 p. 56

Wage Conformance Exhibit V-E,

p.81

Classification (work) not on wage decision
Conformance issues by project

Classification is utilized in the area by the
construction industry

Bear a reasonable relationship to the wage
rates contained on the wage decision

Approved by NDDOT and submitted

. Final approval by U.S.DOL
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Sometimes, a job classification needed for a job is not on the ND2 Decision.  This situation comes up most of the time with regard to Bridge painters and sandblasters.  If there is a worker required on a project not enumerated on the ND2 Decision, alert your ADE, who will contact CRD.  The contractor will be responsible for filling out the paperwork, which is covered at length in the DBRA Wage and Hour Requirements Handbook.  You can also find the form online and in the ECRM.  Ideally, the contractor should have been alerted in the proposal phase, and the practicalities of filing the conformance arise when a portion of the contract is subcontracted.  Information on Wage Conformance requests can be found at p.81 of Section 5 of the ECRM.


Scenario # 4

You notice that an employee you know is
classified as a Laborer 2 is operating
skidsteer intermittently throughout the day.
How should he be classified and paid?

The contractor says he was unaware that the
skidsteer classification was added to the
Wage Decision and he has always paid his
workers who operate the skidsteer as
laborers. What do you do?
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Note: This slide will be answered and potentially changed in light of issue currently before the USDOL.  If no decision has been forthcoming, this slide will not be covered. 


ECRM
Sec. 5 p. 62

Labor Interviews

Interview workers who might be vulnerable to
demands for kickbacks - new employees,
those who speak little English, etc.

Interview workers alone - never together

Never use one worker or foreman to translate
for another - we have an interpreter’s service.

Try to do prime’s labor interviews early, when
there is time to fix issue.

Do subcontractor interviews as possible.
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One ongoing task on every federal-aid job is doing labor compliance interviews.  You will do these interviews for every contractor and sub on the project, at some point in the project.  You are asked to plan these interviews in advance on your EEO Monthly Reports, and our engineers and consultants have been very good at getting this scheduled and done for each project.  Interviewing workers will be covered more at length in Contractor Compliance.  But as a general rule, try to seek out any worker that might be vulnerable to requests for kickbacks or denial of wages or benefits.  If workers do not speak English, use the interpreter’s service using your cell phone on speaker.  It works well – contact your ADE.  Always interview workers alone – never in groups.  Never use one employee to translate or interpret for another.  

The following scenarios are based on a situation faced by a NDDOT consultant engineer when she did labor interviews. 


Scenario #5

You are doing labor interviews on a federal-
aid highway job. You have interviewed 3
workers of a lower-tier subcontractor, who
are all telling you they earn less than DBRA
wages for their classification.

One of the workers pulls out a paystub, which
you ask to take a copy of. When you review
certified payroll, there is no question that the
Payroll and check stub do not match up.
What do you do?
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This is a red flag for a false Certified Payroll.  This is rare – most problems with Certified Payroll are inadvertent and not deliberate.  In this case, however, a serious issue existed and it was caught by the Project Engineer while doing labor interviews.  


Scenario #5

a. You call the subcontractor in order to gather
a little more information before making a
serious accusation.

0. You call the prime contractor and ask the
orime to gather more information before
oringing the issue up to your ADE.

C. You take the issue to the ADE even if you are
not sure a violation has occurred.
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This is a close call between b and c, but the better answer is c.  If a certified payroll does not match the pay stubs of workers, it is a red flag for fraud.  This needs to be discussed immediately with your ADE.  From there, you probably will contact the prime contractor and get more information from the sub.  What you should not do is contact the sub directly.  Treat any instance where certified payroll appears falsified as a serious, possibly criminal, issue.  If you have a conversation, document it. 


Red Flags for Falsification

If pay stubs don’t match up
with pay check, you have a .
serious issue

Other red flags - employees
who report not receiving
paychecks, illegal deductions,
evidence of multiple checks
being cut.
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Falsification of Certified Payrolls is rare, but it does happen.  Most of the time, if employees report receiving the lower wage than required, they are simply in error.  But if you uncover issues of concern in the labor interviews, make sure and take action.  If you need basic technical assistance, please call.  If an issue of concern is apparent, let your ADE know.  Don’t ever ignore a potential payroll issue.  


Scenario #6

After talking to the Prime, you get a call from
a VP of the subcontractor, who begins yelling
at you. The subcontractor admits to filing
false payroll and doing the same thing on
non-NDDOT federal work. Your first instinct

is to calm the very upset owner. What do you
do?
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See following page for answer.


Scenario #6 - Answers

a. Get more information on the filing of false
payroll and document the conversation very
well for the ADE.

b. Apologize that you will need to hang up and
do so.

c. Ask the ADE or another project engineer to
be a witness and put the call on speaker.
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The correct answer in this case is b.  Issues of labor compliance should always be handled through the prime contractor. The fact that this person just admitted that the payroll is false makes it tempting to elicit more information and get a witness.  But you need to include and work through the prime contractor.  But document the conversation, and if there was a witness, ask your witness to document the conversation. 


Scenario #6 - Do You Report?

a. Since the VP admitted to falsifying
payroll only on non-NDDOT projects, you
exceed your job duties if you investigate
it. You keep what was said to yourself.

b. You call the fraud hotline for the IG or
AG office. You have a duty to disclose,
but this way, you can remain anonymous.

c. You disclose what happened to your
ADE.
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While it may be tempting to forget the conversation with the subcontractor’s VP ever happened at all, and you did hang up, it may be tempting to pretend the statements made by the VP concerning fraud never happened at all.  But they did, and you heard them.  But be careful: you represent the Department and might create litigation for damaging the reputation of the subcontractor if you are wrong.  The best course of action is to disclose to the ADE.   One thing to never do: never destroy a certified payroll because the contractor wants the opportunity to amend it.  The contractor is always free to file amended payrolls with you if they believe they have paid employees incorrectly.  But the earlier payrolls stay in the file and are not destroyed.  


B
Suppliers and Leasing Companies

Material suppliers are not subject to Davis-
Bacon except that drivers may become so if
they spent more than a de minimis time on
Site.

Equipment Lease companies are different -
they might be subject to DBRA if time on site
is more than incidental.
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Lastly, here is a basic reminder that in general, material suppliers are not subject to Davis-Bacon (except potentially for delivery drivers on site more than a deminimis amount).  But equipment lease companies are different – and might be subject to DBRA if time on site is more than incidental.  


Suppliers and Leasing
Companies

The following scenario comes from a concern
of Rob Rayhorn:

An equipment company has been asked to
provide a large crane on a federally-assisted
job site for 2-3 hours on one day. The
company provides a worker to operate the
crane as well as the crane itself. Does this
company need to provide Davis-Bacon
Certified Payrolls this work?
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The answer to this scenario is “probably not.”  Under the Field Operations Handbook, an equipment leasing company needs to pay Davis-Bacon wages and do certified payroll only if the time this worker spends on the federal-aid job site is more than 20% of the employees work week.  So, as long as an employee works a typical 40 hour work week, they should be able to be onsite up to 8 hours without the need to produce Certified Payrolls and pay Davis-Bacon wages.  


QUESTIONS AND ANSWERS
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Does anyone have any questions?


Please send your £ uestlons’ e
|V|Ir|hts@nd or:call| 701/-32
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